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A. Reply to the Memorandum of the Securities and Ex- 
change Commission, Plaintiff-Appellee 

The Securities and Exchange Commission (Conmiission) 
does not question the statement in Appellant’s Brief (p. 4) 
that the Courts for at least ninety years have held that 
attorneys’ fees contracted for prior to an equitable receiver¬ 
ship and renilered in opposing the ap{K)intinent of the 
receiver are payable out of the receivership estate in the 
di.scretion of the District Court. It recognizes the fairness 










of the doctrine (Commission Brief, p. 2) that “unless the 
attorneys for a defendant resisting receivership are as¬ 
sured of being able to secure payment for their services 
from the receiver, and on a priority basis, it will be 
difficult for such defendants to obtain competent counsel”. 

It argues, however (Commission Brief, pp, 2-3), that 
the Bankruptcy rule denying such fees is fairer because of 
two countervailing factors: (a) tliat the appellant law 
firm would receive a preference over brokerage customer 
creditors and (b) the Weiss brothers alone could have 
benefited from the legal services rendered. 

With respect to item (a), there is no rule of law that 
brokerage customer creditors in an equitable receivership 
enjoy any preferential claim over other creditors. Cer¬ 
tainly they are not preferred to administrative creditors. 

With respect to item (b) the disallowancf* of appellant’s 
claim will not result in any additional burden or punish¬ 
ment of tlie Weiiis brothers since it is clear (.'')8a-59a*) that 
no legal fee could be collected from them. It is by no 
means certain that the defeat of the receivership would 
have solely benefited the Weiss brothers (see p. 4 infra). 
But clearly the Court benefited from this being an ad¬ 
versary' proceeding which it would not have been had «!(!- 
fendants not had competent counsel. Courts are not 
equipped .sua sponte to protect the rights of litigants 
not represented by counsel, especially where complicated 
financial transactions requiring diligent research into the 
law and facts are presented. 

Finally, the Commission argues (Commission Brief pp. 
13-14) that appellant has no claim because the temporary 
restraining order of Mai-ch 2.'), l‘)71 prohibit*‘d the Weiss 
brothers from “engaging in any transactions or under¬ 
taking or creating any contractual commitment”. This 
prohibition does not purport to (nor could it) annul and 
cancel existing binding contracts. It only applied to con- 

• References are to pages of tlie Appendix. 


3 


tracts made after March 25, 1971. Appellant’s retainer 
agreeriK'iit and the basis of its claim was entered into in 
Dwember 1970, long before the temporary restraining 
order. Neither the District Court, the Commission nor the 
Receiver ever objected to Appellant continuing to repre¬ 
sent the corporate defendants after March 25, 1971, despite 
the restraining order. 

B. Reply to the Brief of Receiver-Appellee 

Although the Receiver originally took the position that 
Apf)ellant based on liarne.s v. Neircomh, 80 N.Y. 108 (1882) 
and liohtnson v. Mutual Rpserve Life Ins. Co., 1(52 Fed. 794 
(S.D.N.Y. 1908) was entitled to an allowance out of cor¬ 
porate funds (HOa-dla), Securities Erchange Cnmm'n 
V. Alan F. Iluffhes, Inc., 481 F.2d 401 (2d Cir. 1973) has 
led him to the belief that Barnes and Robinson do not 
ay)ply because the defense here interposed was against a 
claim of fraud and, in any event, was “caf)tious and vexa¬ 
tious” (Receiver-App.-llee’s Brief p. 18). This change 
of fH)sition is all the more curious since the Receiver was 
fully aware that the defense interymsed was against a 
claim of fraud and was also aware of the nature of the 
defense and whether it was substantial or “captious and 
vexatious” long before the decision in Iluf/hes. More¬ 
over, Hughes do(*s not discuss Barnes and Robinson or the 
excejdion to the rule of i)a>7nent when the defense is 
captious or vexatious. 

No authority is cited by the Receiver that would indicate 
that an attorney defending a fraud case in good faith is 
not within the rule of Barnes and Robinson. It would be 
monstrous to penalize an attorney for defending in good 
faith an unproven claim of fraud no matter how heinous the 
charg(* might be. The fact that fraud was charged does not 
per se constitute an exception from Barnes and Robinson. 

1’he Receiver-Appellee asserts (j). 20) that “it was not 
a flebatable question” as to whether d('fi‘ndant corpora¬ 
tions had i)erj)etrated f/;,uds in violation of 10(b) of the 
Securities Exchange Act and 17 of the Securities Act and 
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had sold unregistered securities in violation of 5(a) of the 
Securities Act. 

Nothing could be further from the truth. 

The voluminous record and exhibits clearly indicate that 
defendants vigorously contested every charge of violation 
of the Securities laws. Indeed, the District Court could 
not have found that Appellant's services were “of high 
order” if seven trial days and lengthy briefs, motions and 
arguments harl been wasted in presenting the District 
Court with defenses to “non-debata'.'ie” questions. 

The findings made by the District Court which are sum¬ 
marized on pages fi-8 of the Keceiver-Aj)pellee’8 Brief 
were based on conflicting proof and were never admitted 
by defendants. 

Finally, events subsequent to 1970 have borne out the 
fiscal theory from which the charge of fraud arose. Tin; 
then fantastic prediction that interest rates on United 
States Government Securities would rise from less than 
4% to over 9% and the Dow-Jones stock av'erages would 
plummet from over 1000 to less than 600 has already oc¬ 
curred. Indeed, if there had been no receivership the 
defendants’ customers might now have realized a substan¬ 
tial profit instead of the loss they incurred as a result of 
the forcible liquidation of their investment. 

Only the District Court which tried the case, heard the 
witnesses and examined the documents, can determine 
whether Appellant presented a captious and vexatious 
defense. The District Court’s reference to the “high order” 
of Appellant’s services would seem to settle the matter. 

Respectfully submitted 
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Opinion of lion. Irving Ben Cooper, Appointing 
Sydney It. Wertheimer, Receiver 

Donald N. Malawsky, Esq., (Jerald Gordon, Esq., Roger 
M. Deitz, Esq., Paul V. Mifsud, E.sq., Of Counsel. 

Conhoy, Hewitt, O’Hrien & lioardinan, Esq.s., 20 Ex¬ 
change Place, New York, New York 1000."). Attorneys 
for Defendants. 

Ilohart L. Hrin.sniade, E.so. David .1. Mountan. Jr., 
E.sq.. Myron D. Cohen. Esq.. Ot Counsel. 

laviNo Bkn Cooenii. D. .1.: 

I’laintiff Securities and Exchange Conuiiission instituted 
this action on March 25. 1071 hy filing a complaint alleg¬ 
ing nninerous violations hy the corporate and individual 
defendants of the Securities Act of 1053. the Securities 
Exchange Act of 10.34. the Investment Advisers Act of 
1040. anfl the ruh's and ri'gulations enacti'd thereunder 
(Plaintiff’s Complaint. March 25, 1071, p. 1-2); request¬ 
ing e issuance of an injunction restraining defendants 
fror participating in any manner in the marketing of 
securities suh.ject to Section 5 of the Securities Act, and 
the aj)j)ointment of a receiver to administer the corpo¬ 
rate defendants’ a.s.sets. (Complaint, pp. 14-23). 

Contemporaneously, an ord<*r to show cau.se why a pre¬ 
liminary injunction shouhl not issue, containing a compre¬ 
hensive teiiqiorarv re.straining order, was entered by this 
Court. (Plaintiff’s Order to Show Cause, I’eiufiorary Re¬ 
straining Order and Affidavits. March 25, 1!)71). On .\nril 
2, P>71 all jiarties to this litigation consenting, an<l pend¬ 
ing disposition of {ilaintiff's motion, we entered an order 
creating an interim arrangement with the goal of allow¬ 
ing defendants to continue opi'ration of certain segnumts 
of its business without prejudice to the interests of the 
investing public involved in the disputed transactions. 
(Stipulation, Undertaking, and Order Modifying and Ex¬ 
tending Temporary Restraining Order, Ajiril 2, 1971). 
That order was amendeii on April S, 1971 and provided 
for substitution of the fiscal agent ancl designated an in- 
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Sydney B. Wertheimer, Receiver 

dependent accountant. On May 7, 1971. an order was 
entered npy; consent of all parties furtlu-r modifying tlu* 
prior court orders so as to j)rovide a more workable in¬ 
terim arrangement. (Order Further Modifying and Siq)- 
y)Iementing 'rei.-iporary Re.straining Order, May 7, 1971). 

Focusing on what we consid'T to lu> the threshold and 
most likely «leterminative issffe of this litigation, the 
parties were tlirected to i)resent c-vidence as to whotiicr 
participation in defr-ndants’ (loverninent Rond Plan con¬ 
stituted an investment contract subject to the registration 
provisions of the 19.33 Act. Pursuant thereto hearings 
were held .May 12. 13. 14. 17. 18, 19, 21, 1971 and on May 
2fi, 1971 \v(> endorse«l the motion papers: 

“\Ve have decnled to grant [jlaintifT’s ajtplieation 
for a preliminary injunction and the appointment 
of a receiver. The Securiti(‘s and Exeliange Com¬ 
mission is dincted to promptly submit on notice 
comj)lete findings of fact and conclusions of law." 

Plaintiff complied .lime 3. 1!)71. defendants on .June S. 
1971. 

Jurisdiction is basefl on Secti*»n 22(a) ot the Securitic's 
Act lo I .S.C. 77v(a). Section 27 of tin* Exchange Act, 15 
U.S.C. 7Saa. and Section 214 of the .\dvisers .\et, 15 
U.S.C. 80(b)-14. 

3’his opinion constitutes our findings of fact and con¬ 
clusions of law in acconl.ance with Rule 52. F.R. Civ. P. 

The parties involved 

(ajiital C’ounsellors, Inc. (“Counsellors”), a Delaware 
corporation with offices located at 110 Wall Streid, New 
York, New York, has been registered as a broker-dealer 
with the Commission since May 12, 1900 (’J’r. .548)' and a 

'“Tr.” followed hy a page reference relates to the hearing 
lranK<'ript. 
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Sydney B. Wertheimer, Receiver 

mcinbpr of tho National Association of Securities Dealers, 
Tnc. Counsellors oversees Capital Advisors Tnc. and man¬ 
ages the Atlantic Fund for Investment in U. S. Covern- 
rnent Securities, the (lovemnient Rond Plan and the Put 
and Call I’rofrram. 

Capital Advisors, Tnc. (“Advisors”), the alter ef^o of 
Couns<‘llors, shares common office space, personnel and 
telephone service. If h.as hern reprisfered as an invest¬ 
ment adviser with the Commission since .lanuary 7, 
1062. (Tr. .Advisors puhlish«*s ;nv! sells to suh- 

serihers a semi-monthly liulletin entitled ".Money and 
Credit Rojmrts.” also two hooks “The Money Squeeze” 
and “Final Stages of the Money S<jueeze." 

.1. Irvin;^ Weiss (“W«iss”), the protajconist in this liti¬ 
gation is a founder, prt'sident and di reel or of Counsellors 
and its subsidiaries, and owns a [tortion of tlx* (‘([uity 
securities of ('ounselors.’ 

'At the outset of their iiivesti{?alion. the Coinniission ap¬ 
parently believed, on the basis of the broker-dealer form filed 
by Counsellors, that stoek of the eoriiorate defendants was owiu*(i 
exelnsively by the Weiss brotliers. Weiss testified at the hear- 
inp that after spendinp over 40 years on the "street” (hi.s 
first exposure to Wall Rtre<‘t in the summcT of 1024 as a typist) 
fTr, 545). he thoupht it was "normal” that a broker-dealer 
eould have a "limiterl number of investors in a small eompany" 
without diselosinp to the (Commission this distribution of stock 
(Tr. 704-5'. He maintaine*! this position althouirh adjnittinp 
that be had completed a broker-dealer registration form for the 
SEC that requested information eoneerninp stcs-kholders, and 
that he was aware that any ehanpe in either operation or status 
would require amendment of the form. “Q. Did .vou put those 
14 stockholders [in fact there were ‘a1w)Ut 20’ stockholders in 
Counse'lors. and ‘about 14’ were not members of the Weiss 
family (Tr. 704)1 in an amended registration form! A. I don’t 
reea'I our doinp that” (Tr 705). Additionally, despite bis 
familiarity with securities practice, he wa.s allegedly unaware 
that a private placement necessarily involved soTihisticat(‘d atxl 
wealthy investors (Tr. .565). 
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Abraham R. Weiss, Weiss’ brother, wa.s a vice-presi- 
<lent and dirt'ctor of both Counsellors and .Arlvisors and 
own»‘d a pt*rcentape of ,th«* etpiity securitie.s ot (k)unsel- 
lors.’ 


The (lovernment Rond Rlnn 

The pt)vernment bond phtii, eonc(*iv(*d by the \\ eiss 
brother.s in February of 1067. combined the tradin,:: in 
povernmt'iit .s«‘eurities, treasury bills and lonp term gov¬ 
ernment bonds with the ariticip:ited fluctuation in inter¬ 
ests to create a scheme for securing substatitial (trofits. 

Indiv'iduals w<*re solicited to itivest $lf),0f)() for a unit 
“participation” in the |)liin. I)ef<*n<liitits <leposited tlx'se 
funds in short term commercial paper until a lart(e eiioufth 
numb(‘r of investors enliste<l, at which point a two year 
loan was ix'^^otiiited by Weiss’ efforts tor the ;r?'oup.' 
’I'lx* loan pr<)eeeds aixl cash subscriptions were* then com¬ 
bined in what W'eiss (h-nominated a “syndicate." Kaeh 
participant .•issume<l Ji fraetiini ol' tlx* lo.'ui in tlx* auxuint 

'Altboiuih plaintiff initiall.v contemplated eallinn .Vbrahani 
'Weiss as an adverse witness (Tr. 425), he diil not testify at 
the hearing Tlx* extent of his participation in the operation of 
the corporate def«*ndants was never (dearly (*stablished. How¬ 
ever, W’ei.ss aeknowled^red that his brother had "a mu.jor part 
in the start-uj) of the {rovernrnent bond plan” ' Tr. .549), and 
constantly emi)lo.ved the term "we” to deserilx* Couns(*llors’ 
mana('(*ment (e. fr., Tr. 551, 5.5()). 

‘Oripinally, defendants st*cured the lK)rrowinf' fro.a saviiifpt 
and loan a.ssociationK; at the recpiesl of the SEC, banks were 
substituted as th<* source for the loan (Tr. 736). 
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of $91,000,’’ and united witli a portion of his initial in¬ 
vestment," defendants purchased for his account a 90 day 
$100,000 face value treasury hill. 'Phe treasury hill was 
immediately pledged as collateral for the Inan and de- 
posite(f in an escrow account. (Tr. r)?;')). M’hrouj'hout 
this phase of the plan, each particijiant suffered a dim¬ 
inution of his equity as the loan’s interest exceeded 
the profit realized from the treasury hill ’ As treasury 
hills matured, th(*y were rolhsi over hy defiuidants. 

Weiss predicted in fiis promotional literature and lec¬ 
tures that in the very near future int(*n‘sts rates would 

"In 1967, each jiarticipant account was (tebited with a 
$95,000 obligation; the exce.ss of the participant’s investment not 
expended in the purchase of the $100,000 face value treasury 
bill was “transferred in the customer’s margin account as a 
credit (Tr. 757). In April 1968. at the Commission’s suf?- 
gestion, defendants rediiceil the portion of the loan reflected on 
each participant’s balance sheet to $91,000 (Tr. 767). Under 
either arrangement, the participant’s initial contribution was 
never fully invested, and the iinusisl portion was applied to the 
differential between the intere.st due on the loan and the interest 
received from the treasury bill. After this balance of the par¬ 
ticipant’s investment was exhausted, Weiss simply increased the 
amount of the loan to cover the co.st of the interest differential 
(Tr. 768). 

■$1,000 was immediately deducted from each unit of inve.st- 
ment as compensation for defendants’ services. 

‘Although the investors were aware of this interest differen¬ 
tial at this stage of the plan (Tr. 68-9, 492-;i), .some relied on 
Weiss prediction, contained in his Memorandum on United 
States Government securities (“Memorandum”) (P. Exs. 1, 10, 
11 A, 22), defendants’ primary promotional literature, that “we 
cxpcirt your three month Tn>asury bills to sail right through your 
balmy costs so that at a given point your return from Treasury 
bills Will carry the cost from your loan” (Tr. 187), or aasurance 
that the “most you should be paying the first year” is $690 
(P. Ex. 19; Tr. 46, 81-2). 
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soar; this would create tint [iroper market coiiditioii for 
defendants to advise the participants to transfer their 
holdings from treasury hills to depres.sed long term low 
interest hearing government honds. Despite the wide- 
spre.ad unavailahility of credit during this chaotic situa¬ 
tion, the earlier margin purchase of treasury hills insure<l 
each particijiant access to $10().00() to subsidize the ac 
quisition of long term honds. ’^I’hus the juirchase of 
treasury hills, even at a net loss to the jiartieijiant, w.as 
an integral jiart of the hond jilan. The newly ncc|uir(‘d 
long term government honds would he siihstituter! for the 
treasury hills as collateral for the loan. 

Finally, Weiss had forecast a rajiid retreat in inter¬ 
est rates which enhanced the value of the loTig term honds. 
The jiartieijiants wen* to realiz** suhstantial jirofits when 
the honds would he sold after climhing in price in resjionse 
to falling int(‘rest rates. 

In all, defendants managed the nuirketing of some thirty- 
three (.Tl) syndicates comjirisiii;,' over six hundred (dOO) 
fiuhlic investors (Tr. (iOd) controlling some seventy (70) 
niilljon ilolhu’s of tri*a.sury hills. (Tr. ;"j9fi). In jironiiit- 
ing the hond jilan, deft*ndants eoncedi'diy emjihived the 
means and iustrumentaliti<*s of interstati* cfimmei'ce atid 
of the nuiils. ('I’r. .oS9). 

/Hi estoieul ('unlrorl 

I’laintifT eiintends that partieipfitiiiu in the Government 
Ihiud Ulan as (iutlined ahove and (ijierated hy dc'fendants 
clearly constitutes a .security as defined by Section 2(1) 
oi the 19.T1 Act, 15 U.S.C. 77(h)l. I)ef(‘ndants resist this 
characterization in a two fold argument: (a) an (‘ssen- 
tial element (if an inv(>stment c(intract, the exjiectation 
of ’‘jirofits soh'ly I r(ini the efforts (if the jirornotor” SI‘J(' 
r. Honey, .128 U. ,S. 299, 298-9 (Hi4d), is ahs(*nt inasmuch 
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as defendants merely advise the participants at the pro¬ 
pitious moment to purfliase loiif? term bonds, tlie profit 
making phase of the plan ( I r. 953-.)) and, (h) a no ac¬ 
tion letter of Xovember 17, niC? (T*. Kx. 5) was issued by 
the Commission staff after reviewing' with defendants the 
necessity for refristration of tlie bond jilan. (Tr. 95())." 
In disyiosin^' of tlm position tbns ndvami'd Ity defendants, 
tor purjioses ol this motion we treat both arpnments 
simultaneously, for we view the presentation of the plan, 
as reliofl upon by the Commission and which form<*d the 
basis of the no action letter, as not creatimr an invest¬ 
ment contract. However, defendants deviation in a num¬ 
ber ol sij'niticant respects from tliis apiiroved (lesion 
both amf)l\ snlistantiates the presence ol each element 
of an investment contract and pierces the jirotective 
shield of the no .action letter. 

l)erioiiov< Irooi no action U'tti-r 
I. sophisticniion of inrrstors 

In their initial written correspond< nee witli the ('om- 
mission, deferidants’ counsel represented that the “jiro- 
trram is desittned for sophisticated and wealthy investors 
able to iiivest m mnitifiles of $|(|,1)0(1,” (|‘. l-'.x. -t, S(‘p- 
tember 25. IOC? letter, ji. I). Further, in that same letter, 

‘‘In 1967, after Capital Counsellors partnership coininenced 
operation of the bond plan, the Ccinmission requested Weis.s to 
confer with their V/ashinpton staff a.s to “possible violation of 
the repnstration provisions under the Securities Act’’ (Tr. .5.58). 
As the plan operated at that time, the partnership had the 
discretion to transfer a participant’s bills into bonds (Tr. 732). 
After a flurry of conversations, correspondence, and phone calls, 
defendants successfully soujrht a no action letter 
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counsel slated that ‘‘(’oun,selI()rs lias individually nc/'otia1ed 
and contracted with ajiproxirnatcly 55 inve.stors to date," 
and well-to-do r,nd sophisticated enou.tfh in money matters 
to realize* ttie speculative risks, as wc*II as th<* ojiportu- 
nities,” and concluded that “the number and type of in¬ 
vestors intended to b<* .attracti*d thereby are not suitable 
subjects for rei^ulation.” (1*. lv\. 4, )i. 4). Weiss testi¬ 
fied at the hearini: that it is “still true” that the partici 
fi .iiiS in the filan are all “well to-do and sophisticated.” 
(Tr. .570, f:97). 

.MthoULdi we recognize that the five inve.slors who testi¬ 
fied at the hearing were called liy tin* (’ommission.'" we 
note that d.efendants failed to [iresent any investor to 
counter oer impression that by and large the (larticifiants 
in the bond plan difl not possess either characteristic. 
Defendants acknowledge that one. Miss Beissner. could 
not afford tb<* (!overnm(*nt Bond Flan. (Tr. 701)." Weiss 

“In their letter of ^Ictobcr 3, 1967, to the Commission, de¬ 
fendants emphasized that “In each case, the customer made a 
personal appointment with one of the Weiss brothers, talked the 
mechanics of thi' I’rograrn over * * • “ (P. Kx. 39, p. 2). 

'"In fact, plaintiff conceded that some investors “are certi¬ 
fied public accountants and may be attorneys” (Tr. 426). Plain¬ 
tiff’s proposal to offer a schedule of the investt)rs was com¬ 
mendable (Tr. 426); however, no such document w.as introduced 
into evidence by either side. 

"When i|ucstion(‘d as to how witness Heis.sner was accejitcd 
as a participant. Wei.ss offered an unsatisfactory explanation that 
“she never asked me whether this was in line with her re- 
.sourees” (Tr. 701). Further, Weiss admitted that their promo¬ 
tional literature did not suppest a minimum levid of resources 
as a prerequisite for safe participation in the plan (Tr. 702). 
In later testimony, Weiss soupht to chanpe his testimony and 
stated that “At the time [of investment] I assumed” she was 
a sophisticated investor. When pres.sed as to the basis of this 
assumption, Weiss failed to offer credible evideno* to support 
his conclusion (Tr. 712-14). 
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<;harafteriz<'fj anotiu'r investor witness as ‘‘s<)j)histicated 
accordin'' to the information he gave rne” (Tr. 702). He 
was referring to Mr. Iiiidin, a sixty-eiffht-vear old part- 
time window cleaner with a level of formal education 
ef|ui\alent to “sometliinf,' like public .school” (Tr. 44r)-f)), 
who had amassed $00,000 in life saving's at the time he 
entered the bond plan.” (Tr. 402). While we found Mr. 
Ifudin »“xtraordinarily alert and possessed of a keen mind, 
we consider his closinj' nmiarks enlitrliteniii" on liis busi- 
n(*ss sofihistication and acumen. ‘‘T am verv confu.sed. T 
fi'ct mixed ii|> with fijruri-s and records and I can never 
rernetriber. I don’t rememlK'r when was even vesterday. 
not even.” ('I'r. 407). 

Tliese witness(‘s weit* apparently representative of the 
larfrer number of participants in the bond jdan.” (Tr. 
007-700). ,\s to th<* “customer [baviji!'] a per.sonal aj)- 

f)ointtiient with one of the AVeiss brothers” (P. Kx. 30, 
]». 2), W«uss testifnsl that this representation was no 
lo'i^'er true, and further, that defendants ne\-er advised 

”\Vitnes.s Rutliii testified that lie accuratedy informed Weis.s 
of his financial position prior to his (‘iitrv into the plan (Tr. 
494-5). 

”AVitnea.s Ilori^ran. before participating in the bond plan, 
in a letter to one of defendants’ employees. Bush, director of 
marketitifr (Tr. G0!t). volunteered information as to his financial 
st.atus (Tr. 14.3-5); “1 am SO years old and m.v income is 

dividemis and interest on what funds we have. To }?o into your 
plan T will have to dispose of some of our holdin<'s and sacrifice 
the income (with the hope of later making a capital pain, of 
course). So it will be a little time until I can pet thinps lined 
up to po alonp with you, but hope to do .so eventually” (P. Ex. 
23). Other investors were less candid in depietinp their financial 
status (Tr. 344-70). 
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the Coinmi.ssion in writing that thiw no longer intended 
to^ personally confer with every prospective investor.” 
(Tr. nO.u). 

2. tnanagemt'vt of goi-ernmen! securities 


ue vi.-w detendants’ repc-ated rci)re.sentation that in 
vestors would have “thd’ power to control the purchase 
and sale of the ( .S. Government .securitie.s in the escrow 
accounf and tlm^ the sole respon.'^ibilitv for inanaoement 
<lecision” (I>. K.x. 4, Sepfr-mber 25. I})n7 letter, p. 3) as 
the critical factor leadin'^ to the Commission’s issuance 
of the no action letter. (Tr. S8f)-f)2). We concludi- that 
the p;n-tici[)ant in the bond plan, as operated by defend¬ 
ants, did not (‘xiTcise “sob* discretion" of management 
decision. (I*. Kx. .o). 


2a. rollover ol Ireosori/ hills 


In the initial holding phase of the firogram, defendants 
I)urchas(‘d three (.3) month $irK),()00 face value treasury 
bills on behalf of each iinil participant: eoncededlv.’' as 

”ln fact, of the 6.50 investors, the AVeiss’ personally spoke 
with onl.v 200 (Tr. 606). AA’ei.ss. in a vague respons<‘ maintaiiusl 
«i8 to the other 4.50, ‘‘Either we spoke to them or our repre¬ 
sentatives. i)eople in our organization tn'ked to them, or we 
talked to them at .seminars” (3’r. 607). AA’itness Beis.sner never 
spoke with anyone at Counsellors (Tr. 12). and apparentlv 
neither did witness llorigan (Tr. 180-1). 

■ Each investor was informed that defendants were rolling 
over treasury bills held in his account (e. g., Tr. 47-50). De¬ 
fendants promotional literature, the Memorandum in more re¬ 
cent editions specifically recited that ‘‘We roll over the Treasury 
Bills for you which you own” (P. Ex. 11 A, p. 8). Of signifi’- 
canw, the Memorandum submitted by defendants for review by 
the Commission did not include such a reference fP Ex 10 
Tr 649). - ^ 
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these treasury hills inaturwl, reinvested the proceeds in 
s'lriilar treasury hills (rolling; over) without contacting 
the particij)ant or seeking his consent. (Tr. 555-7). This 
unilateral rolling over of treasury hills was contrary to 
th(‘ rofu'esentations of defendants lu'fore the (’ommission, 
and acc(»nlingly inconsistent with the {)rograin as ap- 
j)ro\ed hy the SICC in the no action letter. 

The un<‘(]uivocal language consistently appearing in 
defendants’ corresjiondence,"' clearly anticij)ates th(‘ in¬ 
dividual |)articipant’s continuous administration over all 
phases ot the })lan—investor control of both treasurv 
hills and long term government lumds. 

In tlie letter of S<‘|itemher 25, immediat«dy after 

<l«!scriliing the assignimml of a jiortion of the collateral- 
i7.e<l loan to tin* newly indin-ted syndicalist, defendants’ 
counsel statefl: 

This effactively lr(in.>jer.s to eodi investor the 
light to designate hon and ulien S. (lovernment 
servrities placed in the hank escroie account arc 
to he honght and sold.'' [italics in original} 

.\dvi.sors the.’i suggests from time to time to 
each irivi stor how he ought to iiurchuse and sell the 
tiovernmetif securities in his escrow account. (1’. 

4, Scjitenilier 2.5. I!!fl7 |ett< r. p. 2-'l). 

Defen hints' counsel in the third letter of the trilogy 
stated : 

“I'h'ich cusloiner. as hel'ore. would have the oh 
ligation to [ ay the hank loan rate on that [lortion 

"'These letters must be read in the context of what we find 
to be an endeavor by defendants to convince the Conimi.s.sion 
that a participation in the program did not constitute a security 
(Tr. 871). 

’’In our reading of this language and from the entire letter, 
we cannot find any indieatiou er suggestion that this transfer 
of control over the pledged securities is not aceompli.shed simul¬ 
taneously with the participant’s a.ssumption of the loan. 


Opinion of lion. Irving Ben Cooper, Appointing 
Sydney B. Wertheimer, Receiver 

taken hy him only, and would have the .sole dis¬ 
cretion (subject to the hank’s right to call for 
more collateral) to buy and .sell the .securities 
jiledged on that fiortion taken by him.” (P. F,x. 4(1, 
p. 2). 

'I’he no action h*tter, conlirms what we conclude was 
the understanding reached between the parties: that upon 
allocation of the secured loan, 

‘‘Kach customer would liava* the obligation to pay 
the hank loan rate on that portion allocated to him 
ami would have the sole discretion subject to tin- 
hanks right to call for more collateral, to buy and 
sell the securities pledged on that [lortion taken 
by him.” (I*. K\. 5), 

and that this disen-tion necessarily included investment 
decision over pledged trea.sury hills as well as long term 
bonds.'" 

We find unconvincing defendants’ arguments that this 
ap]tarently unaiiihiguous language was in fact understood 
hy the (’ommission as permitting defendants to exercise 
unilateral crmtrol over the purchase of treasury bills for 
<ustomer.s' ac< ount-. (’I’r. !l.");i). .\lthough defendant . .ad¬ 
mit that the specific term “roll over” ne\er afipeared in 
an\' literature or correspoiuh nce sent to the Commission 
(Tr. 57h, ().')!)), tlu'v contend tliat om* piece of literature 
[an i*dition of the memorjimhim j accompanying two ol the, 
h'tters clearlv revejds def(*nilan1s’ intention to roll ova-r 
treasurv hills. The .'lemorandum, exhihit 1). to defend- 

"'Througliout the corrc.spondcnce, defendants never limited 
the purported area of customer discretion specifically to long 
term bonds, but chose the term “(Jovernment securities” which 
by definition includes treasury bills and long term bonds (Tr. 
8C6, 872-4). 
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ants’ letter of October M, I9f)7. in ilescribinp the plan’s 
operation recites: 

“Otily short ti-rin I'. S. Treasury liills will e 
piirchaseil at this tiiia-. in preparation for ('a[)ital 
stains in\'estinent in h)n<; term (!overnm(‘nt Monds 

In anticipation of a rise in interest rates, we will 
continue to own only IT. S. 'I'reasury Hills .... 

V'oii will he notilied when it is time to switch to 
lone term bonds selling at lower [irii(1*. l-’.x. 
.‘U. ex. 1), p. (I) 

Likewi.^e, an identical .Memorandum was attaehed to de- 
fendajits’ letter of ()<-toher .'51. I!)(;7. (I*. Mx. 40. ex. (’. 
p. fi). 

V\ e cannot accept \Veis.>.’ testiiiiony that titis lan^juafre 
“meant” that Counsellois would he rolling; o\’er treasury 
hills. ('I r. 74”). The .M<*morandimrs wordinfj, when 
vi(‘wed in context of the letters to which they were at 
tach(*(| as exhibits, cannot he reasonably interpreted as 
in any way varyin>r the appar<‘nf repr< sentatio!i contained 
in the lettei's that customers \yould contrtd the transfer 
o.‘‘ all the |»ledi;,.(l .Nccnrities.'" In fa<-t. witness Chalmers, 
the attorn(*y most closelv associate*! with did'endants in 
ohtainimr the no a<dion lett<‘r. ti'stified that this lan^iiaire 
“didn’t imf)ly anything' one way or atiother. in my (‘sti- 
mation with r(“Sj)ect to the roHituj over of tr«*asury hills. 
(Tr. S.T',.7). 

‘*Weis.s also considered the statement appeariiiff in the Memo 
random that “when the decision is made to switch from short 
term United States treasury' bills to the purcha.se of Ion" term 
Government securities • • • you will be so advised.’’, as implying 
that n;. such advice woid*! be offered a.s to treasury bills and 
accordinRly disclosure had been made of the roll over feature 
(Tr. 656-8). Our opinion expres.s<‘d above, is equally applicable 
here. 
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I)«‘fcn*lants contend that in the course of (h'serihin^ 
th«‘ operatit n of the bon*! plan during' the .Sej)temb('r 20 
and 20, 19()7 Washington meetings, the SI*X' was sjtecifi- 
cally infonnefl that on** feature *)f the f)rot^ratn was th** 
unilat(‘rul roll *)v**r of treasury hills by Counsellors, (Tr. 
57(1. 7.‘I5-S); and that th** SKC I’aile*! t*> i'»*f'ist<*r any ob- 
.j(*ction t*» this asp**ct, hut r!i(h**r “in all c*)nversations on 
the t^overnimTit bond j)lan. . . the assumpti*)n was t!ik**n 
that we were t*. roll ov«*r th** treasury hills.” (M’r. (i2(i, 
7.’0).*' Wo finil this |)*)rtion *)f th** t**stimonv |)articularly 
hollow. 

In **sst'nc«*. *h‘teni!ants ask us t*) rea*l th<* w*»r*lin" *»/ 
th** c*)rr**sp*»iid**nce as relatirif; exclusively t*» what they 
<**insi*l**r till* ****ntral issu** th»*n iti *lis|)Ute, (“th** crux of 
**ur whoh* op**rati*)n" (Tr. 751 J) the placing f)f parti**i 
pants int*> Ion," t**rm p)vernm**nt h*)nil.s—that d**f**n*lants’ 
r**pr<*.s**ntations ext«*n<le(l *)nly lowanl ins\irin" th<* i)ar- 
ti**ip,ant s*)le *liser<*tion in tin* d**cisi<(n t*> switch fr*itn 
short t**rm treasury hills t*i hui" term j'ov**rnm**nt h*»n<ls. 

We find *l<*f**ndants testinmny unconvincin,"; we **annot 
*'onslru** th<‘ term “"•*)vernm<*nt .'i*curiti**s.” as us<**l in 
th<* **.\**han"e of l**tt<*rs. t** r**f< r only to l*)n"-t**rm h<)n*ls. 
t'l’r. (iTI-l. 740). W**iss pers*)tially aid***l in th** pi*“[)ara 
li*tn *>f l**t)**rs sulc-e(|octit to th**s** :illet'***l *;tati*ments. an<l 
n**\«‘r su^);i*s1((l si'listitutinj^ “bonds” for the w*)r*l “s**(’U- 
riti**s,” *)r corr**ctin" the impn*ssi*)n that tr<*a.sury hills wer** 
inclmled within that term. (Tr. 5s1 2). |•'’lIrtll<•r. d** 

*'’Most [lartieularly in a teh*pti<)U<‘ ei)nversati*in from th** ball 
*if the (’*)mniisKi*)n buibliii" on September 2!t, ItttiT (Tr. 627-8). 

'■''Exhibit 28 ri*veals ami both sides eom^e*!**, that the sub- 
ji*et *if what would b** don:* with treasury bills as th(*y inatur***! 
was di.seus.sed; how(*v**r, it is unenlit;htcnin^ on the l•riti*•^l issue 
as to who would manaf'c the reiuv**.stin**nt (Tr. 625). Likewis**, 
the (Tommission’s silence in May of l!)7fl, in tin* course of an 
inv**stitration mto Coun.sellors’ aetiviti**s. is ind evidenec of their 
aflinniuK defendants’ rijrht to r<)ll ovit bills (Tr. 770-2). 
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ft^ndants’ contention that th«* purcliase ol' "treasury hills 
represented no risk fto the subscribers] and [needed] no 
I)articular know how in doinjj these things. But just to 
keep cash.” (Tr. 7‘)9, <54')) i.-; inai)plicuble to the bond 
{)lan arranffenient where* h'ills were purchased on inarf^in 
and the resultinj^ inte‘r**st diffen*ntial (whicli could con 
tinue for 2 years) substantially eroded the participant’s 
in vestment.(I'r. (584-')). I'Acn assuming a non-lev**rape 
situation, the rolling ov**r of treasury hills is not a simple* 
ministerial act, hut involves a che)ie*e as te) maturity elate* 
(Tr. 577), which in turn, afTe*cls the* re-tiirn from the bill 
('I’r. 791-4)--in all. a sel)*ctie)n I re)m a variety of "(50 or 
so” tre*asury bills. (’I'r. 578). 

Witne»ss ('halme*rs was unable to "re*call in de*tail” the* 
description e)f the he)nd plan prese*nte*d te) the* ('e)mmis- 
sion’s Washingteen staff, but r(*collected that the* "essential 
fe!atures of the plan” were* dise'Usse*r!. (Tr. S20). Ifeeweve-r, 
he* eliel te*stify that "as far asfhe] coulel re*caH” the*re was 
ne) e)b.je*ction voie*e*d by the* Commissieni to ('e)nnse*llors 
rolling e)ve*r the* tre*asury bills (Tr. S27); that the* e)nly 
eebjee tieoi r.aiseel as to e*ustonier di>eTe*tie)n re*lat)*el te) the* 
placing e)f the* [earticipant’s inve*stment inte) beenels. (Tr. 
.S2)')-7). .Mtheuigh <’halme*rs ackne)wle*dge*el kneewing that 
tre*asur\ hills we*re* te) be* "reelleel e)V)*r witheeiit ceensillta- 
tieui with the participants” (Tr. S.5(l<, he* was unable* te> 
offe*r a satisfai tory e*.\planatie)n leer the* re*f)e*ate*d choice 
e)f the* te*rm “F. S. (Iove*rnme‘nt se*ciiritie*s” in elescribiiig 
the* scope o. e*uste)me*r e|iseTe*tie)n. ('I'r. ‘tHO-SS. S93 4). 

’^Throughout the operation of the bojiel plan [larticipant.s’ 
funds were only invested in treasury bills. Due to the <*o.st of 
supporting the loans, of the original total investment of 6 1/2 
million dollars, some 2 1/2 million eiollars was le)St (Tr. 717). 
We cannot agree with Weiss that the; only risk, in the plan 
arose when participants funds were transferred into long term 
geevernment bonds (Tr. 749A). 
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Furthe;r, Chalmeirs testified that on one eiccasion, the* 
September 25th l(*tter (I*. P)x. 4, p. 2), the term “U. S. 
(lovemrnent securities” included “all such Government 
securities,” both bills and bonds. (Tr. 877). 

Neither the 1e*stimony of (’halrners nor Weiss convinces 
us that we shouhl disregard tlie* j)lain meaning of the* 
e-orrespondence ami interjeret as the understanding of the* 
parties tha* customer di.scretiein first came into effect at 
the bond phase* of the plan. Te) re*garel the term “U. S. 
Gove*rnmerit se*curitie*s,” iinamhiguou.sly appearing in e*or- 
res|)e)nde*nce hetwe*e‘n attorneys with (*.\te;nsive se*curitie*s 
law e*xj)e*rtise*, as e*xcluding treasury bills woulel re*fpiire 
e)ur cre'ating a torture-el defnition” unsupporteel by the* 
credible e*vi<lene*e* be*fe)re us. 

2b. jnirchase of long term fio) ernment how//.*. 

Kve*n assuming )|i*fe*nejants succe*.';sfully e*stahlishe*d that 
the* reilliiig over eef tre*asury bills was within the* purview 
of the* no action letter, and that su<*h activity was sim()ly 
a ministerial chore* ami not inve-stment management, eie 
fenelarits e)ve*rste*ppe*el the* be)ui)elarie*s de*lineate*il feei- the*ir 
[larticipation in the* iirojecti-el scce)n<l phase* of the* he)iul 
plan. 

It is une()nte*sti*<l that the* be)nel preegraui. as ele*sciibe*el in 
e-eenve'rsatiem.' Jiml ce)iTe*spe)ne!e*nee* (Tr. (527-8. (5455) and 
pre*sumably as e)perate*el by elefe*ndants (Tr. (i47). e*n- 
visage*el the* participant having "serle* ilise*re*tie)n to bii» 
anel se*ll the* securities |)le*ilge*el e)n that perrtion take*n by 
him.” (I*. K.\. ”9. p. 2). ne*fe*ndants’ reile* was re*strii*te‘el 

”Weias definition.s at trial: “Cu.steemers of Capital Coun¬ 
sellors” was dcfincel as ‘‘anyeine who buys anything from our 
eirganization” (Tr. 590). This definition would embrace* 190,000 
purchasers of ‘‘The Money Squeeze” and ‘‘The Final Stages of 
the Money Squeeze” (Tr. 592A). “Potential” meant the “pos¬ 
sible profit.” and did not include pe)88ible leess (Tr. 713-5). 
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to “In particular, Advisors would alert tlie investor to the 
favorable condition for purchases in a depressed lonj^-terni 
IT. S. (Jovernruent securities market when that favorable 
condition comes into existence.” (!’. Kx. 40, p. 2). 

As part of the unconvincing Sej)tember 2f)th jdione call, 
Weiss allegedly reciuested further clarification as to 
whetlu'r defendants could actpiire a fiower of attorney to 
jiurchase lonij t<‘rni bonds on behalf of the jiarficifiants. 

“.\nd |.s7V| I to understand from the cover.sa- 
tions we have had toilay that we can jM-t a power of 
attorney from the cijstouK'r to buy Ion," term 
bonds?-' Ami Mr. Sporkin sai<l enifibatically not.” 
(Tr. fi27-S). 

IJndetern'd, Wi'iss, admittedly, in .Imie recpiested 

,.nd received permission from participants to transfer 
as.sets from treasury Itills to Ion," term bonds as to 407^ 
of th(‘ unit investment."' (I). Kx. M. F. Tr. GllO). The 
blani'et authorization did not |)ro\ide for a fixed date 
by which the transfer was to be accomplislu'd, or in anv 
way inhibit defendants iinlettereil choice as to what bomi 
to s(‘h‘ct. ( I r. ().”)). 'i'he fact that this authori'/.ation was 
never imiilemente l is of sli"ht sif'nifieanee. (Tr. (140). 

Despite the (‘ommission’s clear warnin" to the eontrarv. 
and Weiss’ conee-'c'd representation that as to this asyiect 
of the bond (linn the [larticipant vonld exereisi* sob* dis- 
<’r<‘tion. eiss admitteil that “V.’e obtained tludr dis'Te- 
t■<>••• • . ■ We had it." (’i'r. 040). .Miss lleissner’s sole 
discretion was transformed to defendants by their “share- 
finttl some of that discretion with her.” (Tr. ().")4). 

view this statement as iiianifestint; the manner in which 
Weiss anticipated operatinp the bond plan. 

"“Defendants accepted a formal power of attorney from in- 
ve.stor Ixivine (P. Ex. .37; Tr. .'>04), a wcll-travcied “free soul” 
who spent much of his time “out of town” 
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3. broker dealer — ivre.stment eontrnrt 

In the letter of Octtiber 3, l!)(i7, .lefendants’ counsel 
sought to characterize' the (.'overnnient Hond Plan as 
<-quivalent to an ordinary broker’s account and to dis- 
tinj'uish the iiroprram from what tra<litional!y wouhl be 
considered as constituting a security. 

I think We W(>re in accord with the se'rviees 
n‘nfler*‘d by ( a[iital Counsi'llors in s(‘curin" erf'dit 
lor the (lurcluise of Ih S. (iov<‘rnment s(‘curities 
by euistomers and the* services n'luh'red by Capital 
.Afiv'sors, Inc. in su!'"estin," to custom<*rs how to 
maiiapi* their account;; did not add u() to the- ty|)e 
of acti\ity tTcrierally r»“,"ardefl as se'jiaratiii" man- 
attement freini o". nershiji and creatiri" a ‘security.’ 
A ‘security’ is cr<‘ated when a customer turns over 
his money to .Atlantic l•’un(l for Investua'nt in 
V. S. (;o\«-rnment Securities, Inc. In that case. 
•Advisors (iiits in the buy anrl sell orders and has 
overriflinpr discr(*tion as to how and wlu'n the und(‘r- 
lyinyt securiti(*s are* tei be seihl. The* (ie)vei'nme*nt 
Se‘curitie*s I’reicjram heiwe-ve-r. weirks like an oreli- 
nary broker’s ae*e*e)unt. I'he* e*uste)me*r (uits in the* 
buy ami s(*ll e)re|e*i-s. ae*e*<*|ilin" eii* elisre*"arelin" the* 
lireike*!'ael\ ie*e*. 'I’Im* einly elistinctiem be*fween an 
eirelin.'iry bre)ke*r s ae*e‘ount :tml the* (ie)\ernme*nt Se*- 
curitie*s I’rofrram is that in the* latte*r case*, the 
.see*uritie*s inve)lve*el are* (»le*eiffe*el with a bank for the 
accemnt of a savin,"s ami leian institution. insle*ae| of 
|»le*elire(I w’ith a broke*r feu- the* ace*e)unt eif the* bank 
(luftin" u[) the* meme'V. In both e*ase*s, the* broke*r 
"eees emt and arranp:e*s the* cre*elit for a Kre)U|) of his 
customers. In beitli e*ases, it is tlie* custe)nie*r.s wlm 
e-emtreil the* elisjieisitiem eif the ple*elge*el se*e*uritie*K and 
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who boar the ultimato responsibility for interest 
and principal payments.” (P. Ex. 39, p. 4). 

On the basis of the evidence before us. the bond plan 
participation was strikinj 2 ;ly dissimilar to the traditional 
broker-customer relationshij): in fact it created an in¬ 
vestment contract. 

Weiss admitted in the course of his testimony that the 
analotry was somewhat inaccurate (Tr. 678); the plan in 
“many respects” operated like an ordinary broker’s ac¬ 
count “except for rollinfr over the treasury bills.” (Tr. 
610). Despite what Weiss considered a sifrnificant vari¬ 
ation, defendant.s were content to employ the broad term 
“s(aMiritie.s” in d«‘Sf<ribin>r the scope of customer discre¬ 
tion ami omit this distinction in the contrast drawn in 
the October 3rd letter. In rollintr over treasury bills, un¬ 
like th<* usual brokers account, the investor was never 
consulted (Tr. 617), nor did defendants proTuptly send 
a confirmation of sale. (Tr. 6181. 

.\(Iditionally. Weiss conceded that in an ordinary mar- 
>rin account, the invt*stor “is locked in” only “Until he 
wants to pet out.” (Tr. 620). .\s the bond plan operated, 

each investor was in fact “locked in” to paiticifiate in 
the [iropram for two years. (Tr. 620-4). 

('ouii-ellors* financial arran"(>ment with the custom«‘r 
as to tlie amount <d' tin* loan to be assumed by each unit 
}iartici[iard ami seciind liy tin* pledpe of the treasury 
bills, w'ludher ajiproved liy th<* Commission or otherwise, 
was siL'nificantIv dissimilar from the standard broker ac¬ 
count. Defendants borrowed “on customers’ securities 
more than is ow'inp to them” ('I'r. 676), and “borrow [ed] 
on customers' securities without informinp them that their 
kecuritii's were poinp to be borrowed apainst.” (Tr. 67^^). 
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Defenflants, in tluur letter of Sejitember 2r)th. soupht 
to delineate the “limited” benefits of the bond [ilan to the 
siib.scribinp customer. 

“The investor is piveii two things and two things 
alone ... (1) the opportunity to obtain money for 
the jmrehase of TI. S. Government securities at a 
more favorable rat<* than that generally available 
and (2) investment advisory services in deciding 
how and when to buy and sell t)ies** securities.” 
(P. Ex. 4. p. 2). 

In fact, ilefendants olTereil the public an opportunity to 
invest money in a common enterprise with the expecta¬ 
tion that they would earn largi* profits solely through 
defendants efforts. “P'orm was to be ^lisregarded for 
substance ami emphasis w'as placed upon economic real¬ 
ity.” SEC r. Hou'ey, supra, at 298. The subscriber bad 
no active role in the management of his participation. 
Shortly after receipt of his investment, he was, often un¬ 
knowingly (Tr. 43. 163, 4.W-62). locked info a sizable two 
year loan commitmmit and took no part in the purcliase 
and roll over ol tnuisury bills credited to his account 
and pledged as si'curity for his loan. F(*w, if any, partici¬ 
pants hml any prior experience either wdtli go\'«*rnment 
securities other than E bonds (I'r. 42-3, 303, 464) or a 
sophisficateil lexerage investment, ('fr. 60. 178, 277. 489- 
9ft). Participants never saw the underlying loan agree¬ 
ment ( I r. 12.5) or tr(*asury bill ('fr. 176-176A). Investor 
Pudin never even realized that he had assumed a loan; 
he thought that defendants borrowed money on his be¬ 
half and he w’as obligate*! to pay the interest as part of 
the cost of participation. (Tr. 4,56-7). .Mr. Murdzak echoed 
this sentinmnt, and whmi confronted w'ith the contract he 
signed (D. Ex. ()) expressly reciting that he was “taking 
a portion of a loan.” responded, “f felt it was Just a 
pafier that I had to sign in order to get into the Iwmd 
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plan.” (Tr. Many, if not all, participant, relied 

exclusively on Weiss’ expertise” of trading in treasury 
bills and long term bonds (Tr. 112-3, 129-31, 184), and 
realization of })rofits.'’ (Tr. 23. I.’)2, 4.")3-4). .Miss Meissner 
testified: 

1 was paying them to take care of uiy 

money. 

Q. How much were you paying them, .Miss Meiss¬ 
ner? A. I gave them a fee of $1,900. 

(^. What was your umlerstanding of what that 
fee was supposed to he for? .\. The fee was sup¬ 
posed to cover buying the 'I'n'asury hills until 
the bonds were low enough to buy, and then later 
disposing of the bonds ami—well closing out the 
whole project. 

Q. Were you supposed to do anything. Miss 
Meissner, in cminection with this plan? .\. Xo. The 
$1,000 tee w.'is supposed to have been the entire 
fee that it would cost me for their part in taking 
care of my jilan. (Tr. .')0-49. 130-1). (Transcript 
misnumbered). 

.Mr. Ii’mlin testified: 

“1 lollowed a hundred percent their advice.” 
(Tr. 404). 

^“Although \\ ci.ss testified that he ‘'never considered niy.self 
to be an expert iti anything,” in response to the (|mstion, “Did 
your literature ever claim any experti.se for you in Oovernment 
.seeuritie.s?” he answered, ‘‘I a.s,sume it did.” Weiss authored this 
promotional literature (Tr. .o.52). 

^’Separation of investment from control ap|)ears undeniahle 
when in 1970, unknown to participants, .some syndicates were 
closed because Weiss was unable to obtain loans (Tr. 720), of 
course, this preeluded the pureha.se of treasurv bills on margin 
(Tr. 720). 
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Xo evidence was adduced at trial that a single partici¬ 
pant refused to comsent to Weiss’ “invasion” of his dis¬ 
cretion or failed to authorize <iefendants’ indiscriminate 
purchase ol long term bonds for his accotint. Xeither 
was there any evidence that in the three (3) years that 
the ])lan functioned, a single (larticipant indipendently 
contacted defendants and gave instructions to transfer 
his funds to long-term bonds. If defendants are correct 
in summarizing the failure of the bond plan with “the 
market wa.s missed ( Pr. 9(»‘2) by Weiss, each and every 
inv<‘slor in the (Jovernment Mond Mian shared the inis- 
fortiim- attmnlant that misjudgment in timing. 

The Wtiness: I asked Mr. Weiss if he thought 
that by us giving him our savings he could do a 
better job with them than we could. 

<i. Did .Mr. Weiss reply (o you? .\. Mr. W'eiss 
said that he has been in this business for a long 
time and lu* tidt that he was mon* competent at 
floing the right thing with our monev than we would 
be.” (T’r. 270). 

V l»(h) a)i/I \I7(a) Fraud 

Defemlants' widespread firomotional literature and cor¬ 
respondence wiT'e ie|)lete with false' and mish'ading state* 
me*iits emiitting or e*oncealing the* substantial risks a par- 
ticifiant uneh'rteieik in subscribing te) the* bemel plan. 

Ineluce*el by claims of 3 to I profits (Tr. 08.')), prospee;- 
tive inve*stors we*re* ne-ve-r ale*rteel te) the f.act that elefenel- 
ants pro.ie‘ctie)ns jis to fluctuation in interest rate's and 
trailing prici-s of government securities were spe'cula- 
tivi* ami subji'ct to human e*rror (Tr. 090), that in fact 
such an I'rror hael occtirr.*.! (Tr. 72.3-5), and a miscal- 
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culntion could endanger tlieir entire investment. (Tr. 684- 
5, 713-5). Although most participants were concerned 
witli preserving as.sets (Tr. 181), defendants failed to 
ade(piat(‘ly (‘Xj)lain th(* <langers inherent in purchasing on 
margin. (Tr. 152). 

Defendants’ promotional “literature” by n*citing that 
th(‘ inv(‘stor “retains final control of the h\iv and sell de¬ 
cisions because you own tin* scicurities” misled investors 
into h(‘lieving that they retainecl tlie option of withdraw¬ 
ing from the program. (Tr. 1<I3. 4<i2). Weiss confessed 
at trial that “sonn* investors Iwere] told that they could 
cancel at will when they made their investment . . . some 
of these same investors | were | inform**d later that they 
could not cancel at will.” (Tr. 708-!»). Defendants oc¬ 
casionally permitted the withdrawal of a participant if 
a replacement was available to assume the departing 
investor’s fiosition. (d’r. 768). Defendants did not re¬ 
gard it necessary to inform the substitute- that he was 
n-placing a witlwlrawing subscriber; on at least one oc¬ 
casion, an individual was assigin-d to an existing syn¬ 
dicate- as a re-plae-e-me-nt without he-ing infeinne-el that, 
flue- to an inte-rve-riing change- in inte-re-st rate-s, his interest 
eliffe-re-ntial weuihl he- le.ss if he- we-re- tre-ate-ei a.s a new 
suhs(-rihe-r to he [ihie-e-d in the- meist n-ce-nt svnelicate- 
(Tr. 76!)-l!). 

t)ve-r the- jiast years, de-fe-ndants’ solicitation anil ceir- 
re-sponelene-e- fore-tolil that the- switch fremi hills to honels 
was immine-nt. llowe-ve-r, de-fe-ndants faileel to elisclose 
ti) investeirs that the-y had t,<-e-n pn-elicating this ex-cur- 
rence- over a substantial pe-rieid of time. (1*. Ex. 44). 

Defendants diel elisclose- that wdiile awaiting the pur¬ 
chase- of long term bonds the- interest differential would 
re?sult in a ne-t loss eluring the initial stage in the plan. 
However, in their Memorandum, defendants e-stimate-el a 
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pre-sent net annual cost at .$1,075. Although Weiss told 
investors that he elid not expe-ct the differential to rise 
above 2%, undisclosed to subscribers was the fact that 
hill yields were steadily declining to less than 4% as 
interest rates of ov(-r were n-quired on loans in force. 
(Tr. 684). Under this circumstance, the annual cost of 
a participation would reach near'y .50% of the indi¬ 
vidual’s investment. 

Suhscrihers wi-ri- led to helievi- that their $10,000 in¬ 
vestment wouhl complete tlieir obligation for a unit par- 
ticif)ation in the bond j)Ijin. (Tr. 44). Defendants never 
advised invi-stors that under the terms of some loan agree¬ 
ments. (he margin requirement would he increa.sed as 
bonds were substituted as collateral. (Tr. 604). Tf the 
investf.r were unable to supply th(-se ad.litional funds, 
he (-ndangered the costly li(|uidity position he maintained 
<luring the first phase- of the bond plan. 

During the tight money market in January and Febru¬ 
ary lf»70. three- syndientes were closf-d be-cause defenel- 
ants we-re- unsue-ce-ssfiil in replacing expiring leians. De- 
s})ite- (he- e-ritie-al fe-atiire- eif the- leve-rage provieleel tiv 
these loans to the- eeve-rall sue-ce-ss of the bond plan, the 
affe-cte-d niveste.rs we-re- not imme-eliate-ly notifu-d, and sub- 
se-que-nt inve-steirs we-re- ne-ve-r informe-el of. this e-pisode 
or its pote-ntial re-eie-curre-ne-e. (Tr. 720-22). 

Finally, inve-stors we-re- informed that $9,000 of their 
inve-stme-nt wouhl he e-xpe-neled feir the purchase of a 
$100,0fK» treasury bill anel that the $91,000 balance would 
be- the- peirtiem of the syndicate loan each would assume. 
(Ex. 1. f). 8). I’articipants we-re never informed that in 
fact treasury bills were purcha.seel at a discount (Tr 669) 
and if the full $9,000 was allote-el to the purchase only 
$89,000 wouhl nee-d tei be- borrowe-el. (Tr. 672). Further. 
We-i«s te-stified that unknown to investors this .$2,000 sur- 
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p]iip“ was (Icposifad in hanks and any interest earned 
was credited to (’ounsellor’s aecountd" (Tr. (563-70). 

Disposition 

.\t this Juncture of tlie litigation, this Court need not 
reach a final determination on the merits of the contro¬ 
versy. hut merely resolve wl-etln-r plaintiff has satisfied 

“"Even as,snininK that this aspect of defendants’ eperation 
wa.s approved by the Commission, recoKnizinp that some portion 
of the investment would neee.s.sarily be maintained as free fund.s 
to pay the interest differential, investors were never accurately 
informed as to this procedure (Tr. ()G8i. 

■"'The evasive nature of Wei.ss’ respon.ses to (piestionin" on 
this aspect was quite characteristic of his entire testimony. 

“Q. • • • |\V]hat haiipcncd to the $2,(100 additional that 
was borrowed. A. It was kept in the baidc. Q. Was it 
earning any interest? A. At friven times, no. Q. At other 
times, was it? At some times, it was” (Tr. 673). 

When Weiss was rpiestioned as to .leiendants' role in fillin},' 
out que.stionnaires sent to participants by the SEC, the follow- 
inp colloquy occurred : 

“t^. When did yon first see it" A. One of our clients 
came in with it or sent it to us and asked us to help 
him fill it out. Did you fill out s^imc of those thinps 
in blank yourself. A. There were one or two where we 
helped to fill out. (J. When you .say you helped, did you 
stand over their shoulders while the investors filled them 
out? A. I think there were one or two that we a.ssisted 
that way. t^. Were there others that were assisted in a 
different manner* A. There may have been.” 

* ‘ 

“Q. Did you suppe.st to the investors that they send 
it in to you? A. No sir, I did not. Q. Did someone at 
Capital Coun.scllors suppest that? A. I believe .so. If 
they needed help.” 
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it.s hurdtui of csfiililishiti'.' “a proper showinj?” of nmol 
for injunctive relief. SEC v. Boren, 283 F. 2d 312 (2d 
Cir. IfldO); SEC Broadnall Securites, Inc., 240 F. 
Supp. 062, 067 (S.D.N'.Y. I!)6.',). [t l.as done exactly 
tlial. On tlie basis of tlie pap<‘rs before us and the 
total bearin;' rt'cord. wt* concliKb* that under (‘itlier statu¬ 
tory or common law standard, the Commission ha.s 
sr|u,irelj fiilfilbri i(s undert.akinf!(. Accordingly, its .qp 
plication for ji preliminary injunction is granted. 

From on or about .ianuary 1068. tin- defendants sinply 
and in conc.it parficipated in the offer ami sale of un- 
reiristered securities, as defined liy Section 2(1) of the 
Securities Act, consistinu: of investment contracts in the 
defendants’ Coverrinient flond 1‘lan. SEC r. Honey, 
supra; SEC v. (\ M. .htiner Leasing Corp 320 F S 
344. .3.')2-3 (1043). 

fn the offer ami .'•ah- of the (Jovernment I’.ond I’lan: 
(a) persons invested money in a common enterprise 
and were led to expect profits solely from the efforts of 
the defendants, (b) persons inv.-st.-d in it b.-cause of 
economic inducements, (c) def.oidants provided nianaire- 
ment services, (d) the .■conomic welfare of investors 
uas inextricably woven with the ability of defendants to 
carry out this common enterprise for (he beimfit of tliose 
whosi- investments wen* solicited. 

In the course of this sale of securities defendants: (a) 
faile.l to truthfully inform inv.'stors of tin- true costs 
iind substantial risks of the (Jovernment Bond Flan, 
S. E. C. V. Van Horn, 371 F. 2d 181 (7th Cir. 1966); 
Hughes r. S. E. C., 174 F. 2d !)6!l (I). C. Cir. 1049), (b)' 
failed to <lea! fairly and honestly witli their customers 
MI the operation of the Covernment Rond T’lan. 

To prevent “diversion or waste of assets to the detri¬ 
ment of those for wlio.se benefit, in some measure, this 
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injunctive action is brought” SEC v. //. S. Simmons d 
Co., IfK) F'. Supp. 432 (S.D.N.Y. 1961), we consider it 
imperative to grant plaintiff’s application for appoint¬ 
ment of a receiver.’® Bellevee Gardens, Inc., v. Hill, 
297 F. 2d 185 (I). C. Cir. 1961); Bailey v. Proctor, 160 
F". 2(1 78 (1st Cir.) cert, denied, 331 U. S. 844 (1947). 
Sydney 11. Wertheimer, Fisq., 1501 Broadway, New York, 
New York is hereby appointed receiver. 

Settle order promptly on notice. 

New V'ork, N. Y. 

June 11, 1971 

IKVINC RFIN COOPER 
United States District .Judge 

’®We are constrained to note that defendants failed to ob¬ 
serve the restrictions (sontained in the outstanding temporary 
restraining order and interim arrangement pending determina¬ 
tion of this application (Tr, t;rt4-7). 
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Notice of Motion of Conboy, Hewitt, O’Brien & Board- 
man, Dated October 25, 1971. 

CNITFil) STATES DISTRICT COURT, 

Sot’TnKRN Di.strkt of Nkw York. 


Skccritiks anii FixcifANOK Commission, 


against 


Plainti ff. 


(UfMTAI. CotTN.SEIJ.ORS, ItlC., CaPITAI. A1)VIS0R.S, Inc., .1. 
Irvino ^\ kiss, and .Xhiwua.m I>. Wf.tss, 

Defendants. 


Civil .\ction F’ile .No. 71 Civ. 139(1 


SiR.s ; 

I lease I ak<‘ N'otii'e that th** iiinler.signi’d will bring 
the annexed motion on for lu'aring before lion. Irving 
Ben Coiiper, United States District Judge at Room 2904 
of the I nited States Courthouse, F'oley .S^piare, I’oroiigh 
of Manhattan, ('ify of New York, on tin* 9th day of No- 
\eiiib('r, 1971 at 1():,’0 o’clock in the formioon of that day 
or as soon thereafter as counsel can be heard. 

Dated, New York. New York 
October 25. 1971 

Yours etc. 

CoNHov, IIkwitt. O’Brien & Boardman 

By David .1. Mountan, .Jr. 
.M(>mber of the F^irm 
.Attorneys for Defendant 
20 F]xchang<‘ Place 
New York, N. Y. 10005 
DIgby 4-3131 
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hotice. of Motion of (Jonhoy, Hewitt, O’Brien Boardtnan, 
Dated October 25, 1971 

To: 

Kevin Thomas Du* , 

Regional Admin.jtrator 
Attorney for Securities 
and Exchange (’ornmission 
2Ct F'cderal f’laza 

New Vork. X. V. I(KM)7 

Sydney M. Wertheimer, F.s<|. 

Receiver for Capital Advisr)rs, Inc. 
and Capital Counsellors, Tne. 

ITjOl Broadway 
New Vork, X. V. lOtKld 


V 
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Application for Payment of F'ees for I. 4 ;gal Services, 

(JXITFd) STATKS DISTRICT COURT, 

SonrnKR.v Dis'iric'i f)K Xkw York. 

[Saxii; Titi.i;. I 

( onboy, Hewitt, O’Brien & Boardman, attorne for 
the Defendants in this action, her.'^by iiioves this i ..art: 

1. d’hat its claim against Cajtital Counsellors, Inc. in 
the amount of $10,000 for legal services rendered to such 
(h)ri)oration he granted fueferred status against the as¬ 
sets of Capital Counsellors. Inc., and that the Receiver 
Sydney B. Wertheimer, F,s(|. he empow(‘red and directed 
to pjiy to ( oidioy, Hewitt, f)’Brien and Boardman, l‘]s()s., 
for such legal .services the sum of $10.00tl on or before 
November 30. 1071 : and 

2. That its claim auminst Capital Advisors. Inc. in the 
amount ot .$10,000 foi- legal servi('es remdered to such 
Corporation be grantisl preferred status .'igainst the as¬ 
sets of Capit.al Advisors. Inc. ami that the Receiver Syd- 
Tiey B. Wertheimer. K.<(). be em[)owerefl and directed to 
p.ay t(t ( oidioy. Hr-witt, D’I’rien & Boardman. l‘]s(|s. for 
sucli legal services the sum of $10,000 on or before No. 
xernber 30, 1071. 

Dated: New Vork. X. V. 

October 2.0. 1071. 

( ON'nov, Hkwi'I'I’. () Buidn A’ Boap.um.x.v 

By David ,1. Mountan. ,Ir. 
Member of the Firm 
Attorneys for DeRmdant 
20 Fxchange Place 
:..-w Vork. X. V. looor, 
DTgby 4-3131 
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Affidavit of David J. Nountan, Jr., in Support of 
Application. 

ITNITKI) STATES DISTRICT COURT, 
Sof'THERN District ok NT;w York. 

[Same Tm.E.] 

State of Now York, 

County of New York, .s.s: 

David . 1 . Mot' tan, .Jr., heiiip duly sworn, deposes and 
says; 

That he is an attorney and meiiiher of tlie firm of 
Conboy, Hewitt, O’Hrieii & Roardnian, Esqs.. attorneys 
for the Defenflants in the above-entitled action. 

That as ap{>ears from the affidavit of Hobart U. Brins 
made, which is annexeil hereto and made a part hereof, 
('apital Coiin.sellors, Inc. and Cajiital Advisor.s Inc. have, 
for many years, been clients of Mr. Brinsmade, first 
w'hen he was a member of the firm of Brinsmade & Schaf- 
rann, and continiH*d to bt* his clients when Ik* b(*{*ame a 
member of the firm of Conboy, Hewitt, D’Brien & Board 
man, Escjs. 

That as appears from Mr. Brinsma<le’s affidavit, Mr. 
•T. Irvine: Weiss, as I’resirlent and Chief ttperatinir Officer 
of Capital Counsellor.s, Inc. and Capital Advisors. Tnc., 
retained the firm of Conboy, Hewitt. O’Brien & Board- 
man crenerally. and that the firm was siK'cifically em¬ 
ployed by such coMifianies in connection with the investi¬ 
gation made by the Securities and Exchamre (’ommis- 
sion thereinafter SEC), and in connection with the subse¬ 
quent litif^ation resulting from such investigation. 

That your d**ponent as one of the litifratimr partners 
in the firm of Conboy. Hewitt. O’Brien & Boardman. was 
assiprned as lead counsel in the investi/ration broucrbf 
apainst Capital Counsellors. Inc. and Capital Advisors, 
Tnc. and in the subsefiuent litipation w'hicb was broupbt 


Affidavit of David J. Mountan, Jr., in Support of 
Application 

by the STX' against ('ajutal Counsellors, Inc., Capital 
Advisors, Tnc., .J. Irving Weiss and Abraham B. Weiss, 
the latter two being President and Vice President, re¬ 
spectively, of the two corporate entities. 

That in connection with the inve.stigation made by the 
SEC into the ojK*rations of Counsellors and Advisors, 
the testimony of .1. Irving Weiss was taken on Decemlier 
2ff, 1970. In connection with such, investigation, the testi¬ 
mony of William Swedlow. an ernjiloyee. was taken on 
.Tanuary 5. 1971 ; the testimony of Sherman Bush, Anne 
Purvin and Eve Weiss, employees, w'as takr*n on .I.aniiary 

1971 : and the testimony of ;\brabam B. Weiss, Vice 
President of the corqiorate entities was taken on .laini 
ary 19, lf)71. Your deponent ajijieared for and repre 
seated the corporate entities in coniK*ction with such 
hearings. 

Subsequent to such hearings, fliere was fre<|uent com¬ 
munication betwei-n the officers and empIoye«‘s of the cor 
oorate entities with this office. 

Mr. Hobart I.. Brinsmade. a partner of this finn, Mr. 
Myron D. (\)hen. a partner of this finn and yoiir de¬ 
ponent took an active f»art in this work. 

Tn the afternoon of Marcli 2.0, 1971. your deponent was 
advis»“d that an application for a temporary restraining 
ordi'r would he made before Hon. .Tohn M. Cannella at 
bis chambers that afternoon in connection with an ac 
tifin brought ai^ainst (’apital Counsellors Inc. anrl Capital 
Advisors. Inc.. .1. Irving Weiss and Abraham B. Weiss 
for an in.iunction restraining flie Defendants from al¬ 
leged violations of various sectir is of the Securities Act 
of 19.33. the Securities T’xchange ,\ct of 19.34 and tlie Tn 
vestment .\dvisers .Act of 1940. .After hearing before 
.Tudge f’annella on the afternoon of March 2.fi. 1971. .Judge 
Cannella at 4:30 p. m. on that date issued a temjtorarv 
restraining order. Your dejKinent appeared for and 
renresentcd the Defendants at the hearing before .Tudge 
Cannella. 
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On March 26, 1971, a further hearing was held before 
Judpe (annella at which your deponent rejiresented the 
Defendants as a result of wliich Judge (’annella modified 
the restraining order to permit the corporate entities to 
meet (heir jiayrolls for the period covered by the pay¬ 
roll of March 26, 1971 ami permitting the incurring of 
the costs for the mailing of “Money and Credit Deports” 
to tin- subscribers thereof on March 26, 1971. 

Thereafter, on March 30, 1971, the motion of the SKC 
for a preliminary injunction regularly came on for liear- 
ing befor(> lion. Irving IVn Coop.-r.’ Cnit,.,! States Dis¬ 
trict Judge, at which time (he motion for ftreliniinary 
injunction was argued befon- Judge Cooper. 

Aft< r bearing argument, a conference was hebl befor<‘ 
Judge (Vmper. .as a result of which a stipulation Mas 
entered into after numerous and leiigthv cenfarences Iie- 
tween the attorneys for the SlvC and your deponent, 
which (uovifliMl a niodii.s opernudi oemling the disposition 
of thr. motion for peeliminarv injunction. .\n order was 
“ntered on ;\,,ril 2. 1971 on the basis of said stipulation, 
apfiointimr .Vrthur .Amh rsen Co. 6scal agent. That 

order was amended bv an order of .ludge (’oo(,er of 
April H. if)7i jj, uhicii he vacated the armointment of 
-Arthur .\ndersen A.- Co. ;i,« fiscal agent and apiminted 
Svdnev M, Wertt-eimer. C.s,,. as fiscal agent. In this 
same order of April V. 1971. .lud-re Cooper appointed 
Haskins i. Sell-- to conduct a certified audit. 

I’aoers. crmsisting of a"ldavits and exhibits and a mem- 
oraudurn of law. were f.repnre.l in oftfiositiou to the 
Maintiff’s motion for a preliminarv injunction and M-ere 
serve.l and flle.l. Thereafter, replv papers consisting of 
reply atTidavits and exhil.its and a rej.lv memorandum 
of law were sorved on behalf of tin- PlaintifT. 

In connection with the stipulation entered into betM-een 
the jiarties. affidavits and orders were firepareil permit¬ 
ting various fiayments to be mmle bv the corporate T)e. 
fendants. 


37a 

Affidavit of David J. Mountan, Jr., m Support of 
Application 

Thereafter, and as a result of numi'rous lengthy con¬ 
ferences between the fiscal agimt for the corfiorate De¬ 
fendants, the attorneys for the SMC and your deyioiu'nt. 
a further order was signed by .ludge Cooper on May 
7, 1971 further modifying and siifiplernenting the tempo¬ 
rary restraining order of .Judge ('annella. 

Trial of this action coinnienced before .ludge Cooper, 
without a Jury, on May 12, 1971. Your deyionent actml 
as lead counsid for the Defendants and Myron D. Cohen. 
F.sif. assisted your deponent in the trial of this action 
on behalf of thi- Defiuidants. The trial conliniietl on 
May 13. 14. 17. IS. 19 and 20, 1971. 

Thereafter and on June 11. 1971. the Court renderisl 
its opinion holding that the issuance of a jireliminarv in¬ 
junction Mas warranted ami apyiointing Sydney I’,. Werth 
♦‘iiiier, Msp. the fiscal agent as receiver. On .Tune 17, 
1971. .Judge Cooper signed the order of [ireliminary in¬ 
junction. 

In connection with the rcfiresentation of the corporate 
Defendant;; in the hearings before the SMC on December 
29. 1970 and in .Taniiary. 1071. and in connectifin with 
represrmtation of the corporate Defendants in the action 
brought by the SMC, your deponent’s bnv firm spent over 
400 hours, as more fuliv atmears from the statement an 
nexi'd hereto, made a |iart hereof, ami marked Schedule 
A. 

That it is re.;t)ectfullv submitted (hat the legal fei-s’ of 
$10,000 for services rendered to Ca[ii1al Coiinsrdlors, Inc. 
ri’presents the reason.able value fif the services of your 
deponent’s law firm in this matter and were incurred in 
the defen.si* in goorl faith and upon reasonable ground 
of Caiiital C^uinsidlors. Inc. in the action brought against 
it by SMC and should be granted status as a preferred 
claim against the assets of Counsellors, iiom- in the hands 
of .Sydney R. Wertbeimer. Msg. as receiver of such com- 
jinny. 
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That it 18 also rosjiectfiilly submitted that the legal 
fees of $10,000 for services rendered to ('apital Ad¬ 
visors Tnc. represents the reasonable value of the serv¬ 
ices of your deponent’s law firm in this matter and were 
incurred in the defense in good faith and upon reason¬ 
able ground of Capital Advisors Inc. in the action brought 
against it by SEC and should be granted status as a 
preferred claim against the assets of Advisors, now in 
the hands of Sydney B. Wertheimer. Esq. as receiver of 
such company. 

That annexed hereto as an apjamdix is a list of some 
of the authorities on which we rely fo’ the granting by 
the Court of the relief herein sought. 

(Sworn to by David .1. Mountan. .Ir.. Octob<*r 25, 1971.) 
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SCHEDULE A 


TIME DEVOTED TO THIS MATTER BY 
CONBOY, HEWITT,0"BRIEN & BOARDMAN 
THROUGH JUNE 17.1971 _ 


Date 


Hours 

December 29, 1970 

Attendance at SEC hearing at 
which testimony of J. Irving 

Weiss was taken. (D.JM) 

7 

January 4, 1971 

Conference with Messrs. 

J* Irving Weiss, Abraham B. 

Weiss and William Swedlow, 
and telephone calls. 

(HLB and DJM) 

3 

January 5,1971 

Preparation for and attendance 
at SEC hearing at which testi¬ 
mony of William Swedlow was 
taken. (HLB and DJM) 

5-1/2 

January 6,1971 

Telephone calls re hearing. 

(DJM) 

1-1/2 

January 7, 1971 

Conferences with clients re 

SEC hearing and telephone 
calls. (DJM) 

2-1/2 

Jan ry 8, 1971 

Attendance at SEC hearing.s 
at which testimony of Sherman 

Bush, Anne Purvln and Eve Weiss 
was taken. (DJM) 

4-1/2 

January 11, 1971 

Review of testimony at SEC 
hearing and telephone calls. 

(HLB and DJM) 

1-1/2 

January 12, 1971 

Review of testimony of SFC, 
telephone calls and review of 
papers. (HLB and DJM) 

2-3/4 

January 13, 14, 15 
18, 1971 

Conference with client and 
telephone calls.(D.TM) 

4-1/4 

January 19,1971 

Attendance at SEC hearing at 
which testimony of Abraham B. 

Weiss was taken. (DJM) 

2-1/2 

January 20, 22, 28 
29, 1971 

Review of papers, conferences 
and telephone calls. (DJM) 

4-1/4 

February 1, 2, 3, 
1971 

Conference with client re Put and 
Call progr.im and telephone calls. 
(HLB and DJM) 

7 

Fobruarv 11 and 24 
1971 

Conferences with client and 
telephone calls. (DJM) 

2 
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Date 

March 15, 1971 


March 25, 1971 


March 26, 1971 


March 27 and 28, 
1971 

March 29, 1971 


March 30, 1971 
March 31, 1971 

April 1, 1971 
April 2, 1971 
April 5, 1971 

April 6, 1971 

April 7, 1971 
April 8, 1971 

April 9,1971 
April 12, 1971 


Telephone calls re 
hearing. (DJM) 

Court appearances, con¬ 
ference, and review of 
papers. (DJM) 

Preparation of papers. 
Court appearance, 
conferences and review of 
papers. (DJM) 

Conferences with client, 
(DJM and MDC) 

Conferences, preparation 
of papers and telephone 
calls.(DJM) 

Court appearances and con¬ 
ferences .(DJM) 

Conference with client. 
(DJM) 


Conference with client. 
(DJM) 

Court appearance and con¬ 
ferences. (DJM and MDC) 

Conferences with client and 
preparation of affidavits 
in opposition to Motion for 
Preliminary Injunction. 

(HLB and MDC) 

Preparation of affidavits 
and Memorandum of Law. 

(HLB and MDC) 

Preparation of Affidavits. 
(MDC) 

Preparation of affidavit 
and Memorandum of Law.(HLB 
and MDC) 

Preparation of affidavit. 
(MDC) 

Conferences and review of 
documents and telephone 
calls. (HLB and MDC) 


Hours 

1/2 

4 

7 

5 

6 
7 
6 

5 

7 

12 

13 

8 - 1/2 

11 - 1/2 

6 - 1/2 


April 13, 1971 


Conferences and rescarcli. 

(mix:) 
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Date 

April 16, 1971 

Conference with client. 

(MDC) 

Hours 

5 

April 19, 1971 

Conference with client and 
with Fiscal Agent and review 
of papers. (DJM and MDC) 

6 

April 20, 1971 

Conference with client and 
review of papers. 

(HLB and DJM) 

3-1/2 

April 21, 1971 

Review of papers and con¬ 
ferences (DJM and MDC) 

3-1/2 

April 22, 1971 

Telephone conference. (DJM) 

1/2 

April 23, 1971 

Conference with client. 

(DJM) 

1-1/2 

April 26, 1971 

Preparation of papers, 

(DJM) ^ 

5 

April 27, 28 and 30, 
1971 

Conferences and telephone 
calls, (DJM) 

6-1/4 

May 3, 4, 1971 

Conferences and telephone 
calls. (DJM) 

6-1/4! 

May 5, 1971 

Court appearance and con¬ 
ferences (DJM) 

7 

May 6, 1971 

Conferences and telephone 
calls (DJM) 

6-1/2 

May 7, 1971 

Court appearance and con¬ 
ference. (DJM) 

7-1/2 

May 10, 1971 

Preparation of papers, 
conference and telephone 
calls. (DJ^l and MDC) 

10-1/2 

May 11, 1971 

Conferences and preparation 

Tor trial. (DJM) 

10 

May 12,1971 

Trial and conferences, 

(DJM and MDC) 

18 

May 13, 1971 

Trial.(DJM and MDC) 

16 

May 14, 1971 

Trial. (DJM,EFB,MDC) 

14 

May 17,1971 

Trial. (DJM and 'IDC) 

15 

May 18, 1971 

'I'rlal and research. 

(DJM and MDC) 

20-1/2 
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Date 


Hours 

May 19, 1971 

Trial. (D.IM and MDC) 

14 

May 20, 1971 

Conference and preparation 
for closing argument, 

(EFB and DJM) 

3-1/2 

May 21, 1971. 

Trial (DJM and MDC) 

7 

May 24. 1971 

Conferences with client, 
review of papers and 
telephone calls. (HLB 
and DJM) 

5-1/2 

May 25, 26 and 
1971 

27, Conference with client, 
review of papers and 
telephone calls. (HJB and DJM) 

12-3/4 

June 1, 1971 

papers and conferences. 

(DjN) 

2-1/2 

June 2, 3,1971 

Conferences with client, review 
of papers and telephone calls. 

(HLB, DJM and MDC) 

15-1/2 

June 4, 1971 

Review of papers, conference 
and telephone calls (HLB and DJM) 

5 

June 7, 1971 

Court appearance and conferences, 
review of papers. (HLB and DJM) 

11-1/2 

June 8, 1971 

Preparation of Findings of Fact 
and Conclusions of Law. 

(HLB, DJM and MDC) 

15-1/2 

June 9, 1971 

Conference with clients and 
telephone calls. (HLB and DJM) 

6 

June 10 and 11, 

1971 Telephone calls.(DJM) 

2-1/4 

June 14,1971 

1 

Review of Court opinion and 
telephone conferences. 

(EFB and DJM) 

4 

June 15, 16 and 

1 17, 1971 

1 

Conference and telephone calls 
and review of papers. ’ 

(HLB and DJM) 

9 


Total 4i 19-1/4 
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Barnes r. Newcomb, 80 N. V. 108; 

Matter of Beha (Seeond Russian Ins. Co.), Of) 
Misc. 715 (Sup. Ct. X. Y. 1050); 

(iodley V. (Jrandall if- Godley ('o., 181 .\pj). Div. 
75, affM 227 X. Y. fi5fi; 

Pickrel, SchnefTer if- Ebriiny r. Merion, Of) X. K. 2d 
275 (Court of Appeals of f)hio 1045): 

McConueJJ v. All-('orerafie /as. E.rrh., 220 C. \. 

2d 755; 40 Cal. R(>j)tr. 587: 
lUople I. (’ommonnealth .tllinnee L. Ins. ('o., 148 
X. Y. Rop. 505; 

Lttmbermev’s fnsiit nure ('orpot ation r. State, 504 
S. \V. 2d 420 (Court of Ci\il .Appeals of Texas 
—1005) : 

Bobinson r. Miiliinl Besrree Life [>is. ('{>., 175 Fed 
024: 

Bobinson r. Mtilaal Beserre Life fns. Co., 182 Ferl. 

8,50. aff’d 180 Fed. 547: 

80 A.r,.R. 1551 (Xote). 
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Affidavit of Hobart L. Brinsmade in Support of 
Application. 

CXITFI) STATFS DISTRICT COFirr. 

SOI-TUKRN DiSTHKT OF Xkvv YoKK. 

[Samf, Trn.K.l 

State of Xew York, 

County of X<‘\v A^ork, ss: 

iroBAHT I,. Drinsmaok. OeititT duly sworn, deposes arni 
says: 

1. I ani an attorney and a ineinber of tlie (irni of Con 
boy. Hewitt. O’Hrien & Boardnian. Prior to Mareli 1004 
I was a nieniber of tlie firm of Brinsrnade A: Sebafrann. 

2. The first Inisiness that I ever had with .1. Irviiif,^ 
Weiss took y.laee in 1000 when he eonsiilted me as to 
the manner in whieh he mi<rht market a portfolio of I'nited 
States Covernment Seeiirities. 1 advis.'d him that this 
eould only be done by an investment eomnanv lieensed 
nmler the Investment Aet of 1040, 

5. I pon his re<piest T ineoifiorated the .Atlantic Fund 
for Investment in Fnited Staton Covernment Securities, 
Trie, and at the same time I incorporated Cayiital ('oim- 
selors Inc. as a .listribntor of such Fnn.I and Capital 
Advisors^ Inc. a> an investment advisor of such Fund. 
Cafiital Counselors Inc. was licensed as a bi-okera^m dealer 
"iidm- the Securities F.vchanfre Act of I!)54 and Cajiital 
A<I\isor-s Inc. was licens' d as an investnumt a'lviser nmler 
the Investment .Advisers .Act. 

4. .X.'ither 1 nor any firm with which I have been as- 
sociated ha\-e ever been n-tained or received any fees 
of any kind from .Mr. Weiss ix-rsonally. The services 
n-ndered the defemlants in this action were rendei-cd to 
and were to be j.aid for by Capital Counselors Trie, and 
( ajutal .Advisors Inc. 

(Sworn to by Hobart I., Brinsrm.de, Detober 25, 1071.) 
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ITNITKI) STATKS DISTHK'T COURT, 
SorruKRN District ok N'kw York. 

[Samk Titi.e.I 

State of New York, 

County of New York, ss: 

F’ai'I. \ . .VfiKsui), liein^ duly .•worn, deposes and says: 

1. f am employed liy the Securities and Hxclianj^e Com- 
mi.ssion (“Commis.sion”) as an attorney in its New York 
liefrional Office. I make this affidavit in opposition of the 
application for payment of $2().()0() fees for leiral services 
of (onhoy, Hewitt. ft’Rrien & Hoardman (“petitioner”), 
attorneys for (’apital Coiin.sellors, Inc. (“('oiin.sellors”) 
and Capital^ .\dvisors. Inc. (“.\dvi.sors”), ton-etlier with 
J. Trvinfr Weiss and Ahraham I?. Weiss (collectively re¬ 
ferred to herein as “tlie Weisses”), .lefendants in’ this 
action. 

2. 1 am familiar with the matters alleged in the Com¬ 
mission’s complaint aiul have participated in the inve.sti- 
ffation and liti-ration of tliis matter. I have examined 
the Commission’s public ami private files concerning the 
defendants their attorneys and menihr-rs of the jniblic 
who had transactions with the Weisses. 

3. On March 2r), lf)7I. tin* Commission filed a i.iotion 
for preliminary injunction a)?ainst the individual defend¬ 
ants in this matter as well as aijainst the corfiorate d(> 
fendants, for wlioni a receiver was soiipht. 

4. On .June 11. 1071. this Court issued an opinion that 
the flefend.ants had violated the rejristration and anti- 
fraud provisions of the Securities Act of 10.T3 and the 
anti-fraud provisions of the Securities F.xchanire Act of 


) 
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1934. On .Tune 17, 1071, an appropriate order was signed 
which also appointed a receiver for the corporate de¬ 
fendants. 

5. I have particijiated in the interrogation of the indi¬ 
vidual defendants, their emfiloyees and others during the 
Commission’s investigation and resulting litigation and 
have examined the transcripts of their testimony. 

Pcprcscntation of Individuals 

(i. During the cour.se of the investigation and the re 
sultant litieation, notwithstanding benefits bestowed liy 
petitioner upon the corporate defendants, petitioner alsi) 
repre.sented various persons including the imlividiial ile- 
fendants in this matti-r as set out below. 

7. Tn connection with the Commissioirs investigation of 
this matter, on December 29. 1970. .1. frvinir Weiss, af. 
pearing pursuant to subpoena liefore me at tlie (’om 
mission’s New A'ork Regional Office, particinated in the 
followung collo<piy: 

(Mr. .Mifsiid) Q, Under tlie Com mi.-si on’s prac 
tice. you have a right to be represented bv counsel 
of your own choosing. 

I note that you have counsel present. 

Do you wish Mr. Moimtan to personallv repre¬ 
sent you? 

(Air. Weiss) \. A'es. 

(Air. Afifsiid) Q. Tn addition, do you wi.sh Mr. 
Mountan to represent Capital Counsellors as well? 
.A. Yes. 

Q. Ts the same true for Atlantic Fund for In¬ 
vestment in Ignited States Oovernment Securities 
and Capital .Advisors? .A. Yes. 
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8. In connection with the (Commission’s investigation 
of tliis matter, on .lantiary 5, 1971, William Swedlow, ap- 
p«“aring pursuant to suh|)oena htdon* nu? at the Commis¬ 
sion’s New York Hegional Ollice, participated in the fol¬ 
lowing collocpiy: 

(Mr. Mifsnd) (^ Under the Commission’s prac¬ 
tice you have a right to he represented hy counsel 
of your choosing. 

1 note that you have Mr. .Mountan present. 

Do you wish ^Ir. Mountan to personally repre¬ 
sent you! 

(Mr. Swedlow) ,\. Hight. 

(Mr. .Mifsud) (^. Does .Mr. Moiintati also repre- 
st-nt Caftital Counsellor an<l Capital .Advi.sors? 

(Mr. Swt'dlow) A. R'ght. 

(Mr. Mifsml) (). Y oil are aware of that? 

(Mr. Swefilow) Right. 

9. In connectiiui with tin* ('ommissioirs inv(*stigation in 
the matter, on .lanuary 8, 1971. Cve Weiss, apt»earing 
pursuant to a suhjioena before Roger M. Deitz, FiS<|. at 
the Cormuissiori’s New York Regifinal OfTicc. yiarticijiated 
in the following <-ollofpiy: 

(Mr. Deitz) (^. I rider the Commission's rules, 
you are permitted to he represented hy an attorney 
of vour own choosing. 

I note that .Mr. Mountan is here. 

Is he rejiresenting you? 

(Miss M’eiss) .\. That’s right, he is. 

10. Tn eorim'r'tion with the Commission’s investigation 
in this matter, on .lanuary 8. 1971. Sherman Bush, ap¬ 
pearing pursuant to subpoena before Mr. Deitz at the 
Commission’s New York Regional Office, participated in 
the following colloquy: 
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(.Mr. Deitz) (^. Under the ('ommission’s rules, 
you are {lermitted to l.e represented hy an attor¬ 
ney of your own choosing. 

(.Mr. Bush) .‘\. 

(Mr. Deitz) Q. I note that Mr. .Mountan is hen‘. 

Ts he re[>resenting you per.sonally today? 

(Mr. Bush) A. Yes. 

11. In connection with the Commission’s investigation 
in this matter, on .lanuary 8, 1971, ,\nne Piirvin, appeal¬ 
ing yiursiiant to subpoena before Mr. Deitz at tin- Com 
mission’s New ^'ork Regional Offic*-. participated in the 
following colloquy: 

(.Mr. Deitz) (). I'ndei- the Commission’s rules, 
you are permitted to he repn*sentefl by an attorney 
of your own choosing. 

(Miss Piirvin) Yes. 

(Ml'. Deitz) T ■will note for the record that Mr. 
Mountan is here. 

Is he repn'senting you here today? 

(Miss Piirvin) (). .Arr- you representing me as 
Wl'll? 

(Mr. .Mountan) A. Yes. 

(Miss Piirvin) .\. Yes. 

(Ml. Deitz) Would you an.sv.er loud enough so 
the reiiorter can hear you. 

(Miss Piirvin) .\. ^’es. 

(Ml. Deitz) Thank you. 

12. In connection with tin- Commission’s investigation 
m this matter, on .lanuary 8. 1971, Abraham B. Weiss, 
appear-ing pursuant to sulqioena before Mr. Deitz at the 
Commission’s New York Regional Office, participated in 
the following collocpiy: 

(Mr. Deitz) 1 rider the Commission’s rules, you 
are permitted to he represented by an attorney of 
your own choosing. 
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I note Mr. Mountan is here today. 

Is he repre.senting you today? 

(Mr. Weiss) A. He is. 

(Mr. Deitz) Q. Is he also coun.sel for ('apital 
Counsellors, Tne.T 

(Mr. Wei ss ) A. He is. 

(Mr. T)eitz) Q. .\nd .Atlantic Fund for Invest¬ 
ment in United States (lovernnient Securities? 

(Mr. Weiss) A. He is. 

(Mr. Deitz) Q. .And Capital .Ad visors. Inc.? 

(Mr. AWiss) A. He is. 

(Mr. Deitz) (^. And for your brother .1. Irving 
Weiss? 

(Mr. Weiss) ,A. lie is. 

13. I aragra[)hs < thriuigh 12 above show that despite 
petitioner’s claim that he rej)resent<*d Counsellors and Ad¬ 
visors during the Commission’s investi£ration. he clearly 
acted in behalf of the six individuals as well. 

14. .As a result of the foregoing and without an apjmr- 
tionment by j)etitioner of benefits bestowed ujion the cor¬ 
porations and individnaN, the staff cannot ascertain 
which portion of the tf)tal fees claimed .«hoidd be al- 
lowe<l to petitioner as general creditors. 

15. The (piestiftn of Mr. Moimtan’s re|)resentation of 
individuals described in i»aragrnph« 7 through 12 above 
in this matter was also raised firior to and during the 
course (if the (’ornmission’s investifration as I discus.sed 
with him the possibility of a conflict of interest between 
various individuals and corporations due to his role as 
personal affomey for them. Mr. Mountan assured me 
that in his opinion no conflicts existed between thes,. 
individuals. 
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The lUcf.s.sc.v Are Liable For the Fees 

16. From April 2, 1971 until after the reciuver wa.s ap¬ 
pointed, it was my understanding ba.sed upon representa¬ 
tions by petitioner and various documents executed by 
petitioner, that petitioner would receive their legal fees 
for this litigation from the individual defendants as of 
March 25, 1971. 

17. With reference to petitioner’s affidavit wherein at 
pp. 3-4 th(* establishment of a “Modus Opernndi” is re 
lated, he neglects to imlicate that the central feature of 
the Modus Opernndi established wa.s that the indiviilual 
defendants, not the corporate defendants, were to bear 
tlu' costs of continiu'd oyn'rations. including aecounting 
and legal fees. 

18. The .April 2, 1971. Order of .lodge Coojier inebuled 
an indemnity account, along with certain offsidtirig ac¬ 
counts, which was to 1 m“ funded by the imlividiial defend¬ 
ants in order to: 

“indemnify the customers of the corjMuate defend¬ 
ants from any dejiletion of their .securities, free, 
credit balances and other assms in the hands of 
the defi-ndants their officers, ilirectors. agents, 
servants. eniploy(>es. nftorneps, successors and as¬ 
signs. and tho.se in active concert and partici[)ation 
with them, due to any act of the defemlants as of 
4:.'>fl p. m. on March 25. 1971 * * *. For purposes 
of this Stipulation ‘customers’ shall not include 
creditors. * * *.’’ (Italics added.) 

19. .Judge (’oo|)er’.s Order of .April 2, 1971, also pro. 
Oded that tin* fiscal agent was empowered to: 

“employ such accountants and attorneys and 
others as may be necessary in connection with the 
discharge of his iluties above described * * 
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2U. To my knowlttcl^f* Sydney Wertheimer as fiscal 
af^ont never retained the services of Conboy, Hewitt, 
O’Brien & Boardman for ('oimsellors or Advisors at any 
period since Marcli 2.'). 1071. 

21. .lodge (’ooj)er’s .April 2. I!(71, t)rder also provifh'd 
tliat: 

“ I h(‘ cor|)orat(‘ defendants iiuiy retain sncli eni- 
j)loyeps as they deem necessary for oflice and other 
exj)enses j)rovid(*d that all expenses so inciirr(*d 
shall l)e (mid for in fidl by the corporate defend¬ 
ants and shall in no wav im|)air any funds owing 
to any public customers. All exp(*n.ses herein shall 
be indeiiinifieiI by (leposits in tbe Indemnity Fund 
by the individual defendants ,1. Irvitig Weiss and 
.Abraham 15. W'ciss.’' 

22. .Iudg(‘ ( oo|MU's April 2. I!)71. (>rder was agreeci to 
and signed by the pet it iom-r. 

2:S. 'I’he language (pioted in paragrai)!: 21 hereof was 
modified on May 7. I!)7I. by an tinier of .ludge ('oopi>r 
consented to anrl signeil by petitioner, to wit : 

T he cf)rj)orat<“ defciidants in.T^ retain ainl jiay 
such employees as they deem necessary, and dis- 
bursi' such lumls as the\ (h'cni nec(‘ssary for of¬ 
fice ;ind other expenses, all jirovidiMl, however, 
that fi) no such defendants may incur any ex¬ 
pense, or make any disbursement, unless for an 
activity herein [iermifted to be comlucted bv it 

• • • M 

24. Xeither .ludge Cooper’s Afiiil 2. I!i71, Order nor 
.Judge Cooper’s Afay 7. B)7I, Order firovide for the re¬ 
tention of counsel for the coryiorate defendants for the 
purpose of defending the coryiorate defendants against 
the afipointrnent of a receiver. 
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2.'). Based upon my observations and my intimate knowl 
edge of the circumstances giving rise to the fees here 
requested, petitioner’s efforts have from the first been 
exerted {irimarily at the ilirection of and for the benefit 
of the individual defendants. 

2<!. Betitioner helped establish the “Modus Operandi” 
and often argued the [loint that the Weisses were per¬ 
sonally bearing tbe cost of the litigation. 

Factors Mitipatitui Arininst Anp Dvrision on Fees at 

This Time 

27. .At this juncture there are many unresolved prob- 
h-nis which make it impossible for the Commission to 
review' the efficacy or reasonablem*ss of yietitioner’s fees 
vis a vis the corporate defendants. 

28. The indivifliial ihdVndants did not honor their obli 
gations under either the .April 2, lff71 or May 7, lf»71. 
Order with respect to the maintenance of the imlemnity 
account. 

2!(. I he petitioner has faih-d to denionstr.ate any bene 
fit that it has bestowerl iijion the corporati' defemlants. 

.»(). The petitioner’s affidavit fails to apytortion those 
services rendered on behalf of the individual defendants 
and the coryior.ate flefimilants. 

.‘51. 'I’he yietitioner has not yiroduced any dwiimentation 
or argument that the coryiorate and individual defendants 
should be jointlx ami severally liable for tbe legal fees 
in question. 

■52. .As ef this date the Commission has no knowledge 
that tin- creditors of the coryiorate defendants have been 
formally identified by the receiver or tbe extent of their 
claims established. 
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.^3. As ol‘ this (late tiie Commission has no knowle<Jgo 
that the creditors of tin* corporate defendants have been 
notified of the instant application to afford them the oj)- 
portnnity to be lieard. 

34. Petitioner die! not state, aside from citations to 
certain cas<*s, why its c.aims fo. h'/^al services incnrr(Ml 
in the course of resisting’ the apfK)intment of a receiver, 
shoiihl receiv^e preferred status. 

(Sworn to by Paul V. .Mifsnd, November I!. 1971.j 
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rXITKI) .'^I'ATKS DlS'l’PIC'i’ COI U'l', 

SdI TIIKIIN l)lSTltl(-i MF Nfw Vi.i'.K. 

ISaaie Title.] 

State of New Vorl;, 

<'f)iiiily r»f New York, ss: 

D.vviii ,1. .\lorNT.\N, .Ir.. beiiie duly sworn, di po.-es and 
says: 

1. 'I'hat he is an attorney and member of the (irm of 
Conboy, Hewitt, O’Prien k Poardnnin, K.sqs. an-l makes 
Ibis affidavit in sup|)ort of an appliciition of C<mboy, 
Ib’witf, f) I>rien & Moardinan lor ;in order (ixiin^ their 
fees for .services rendered to Capital Counsellors. Inc. 
(h(‘r*‘in ( oiinsidlors ) ami ( a|iital .Vdvisoi's, Inc. (hendii 

“Advisors”) between December 29. 1970 and June 17, 1971. 
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2. This affidavit is submitted in reply to the affidavit 
of I aul V. .Mifsud, v(;rifi(!d the 11th day of Noveinb(“r, 
1971, whicli w.'is submitti'f! in opposition to the ajiplica 
tion of Conboy. Hewitt. O'Drien & Doardiruin for tiie 
order f'ix:ni: th(*ir fees ff)r s<‘rvic( s. 

3. Mr. .Mifsud, at pa,i;es 2 through o of his affidavit 
ipastions the rifdit of Conboy. Hewitt. O'Drieri Hoard 
man to charfr(* (’onnsrdlors tuid .\dvisors for tin* time spent 
at the hearintrs held o;i Deeember 29, lf)70 and on Janii 
ary o and S. 1971 by claiming thtit some part of th;it 
time .slioiild be allocated ami some p;irt »)f tin* fee charKed 
to tin* imli\i<!nals \shose testimony was then taken by tin* 
Securities .ind FAefianm* Commission in the Commission's 
invest iir;itif)n. 

4. It is trm* that \oiir deponent as a member of the 
firm td‘ Conboy, 11(*\\itt. (t'Hrien Hoar.lman ivpresented 
the imli\i'li!al.' wln*n their t<*stini'in\ w;is fak(*n by tin* 
Commission umic r snb|,*oena as well as n*[»resenlini,f Conn 
sellors ;ui'l .\dvisors in such itivesli'ration. It must 1 m* 
iiorne in mind. howev<*r. tlmt tl‘<* indi\idna!s w<*re lepr** 
sf*nted beejiuse i,f their eitiploymerit b\ Counsellors am! 
.\d\isoi’:- ami not lor any other I'eason. Prior to each 
oi tin* witnesses test d \ im.''. sour dejonent eonf(*rr<*d witli 
each witness and determined that tin* actions which the\ 
took on the matters which werr* the subject of invt*stilla¬ 
tion bv tb(* Seeurit'(*s and Idxc'hanire Cot'imission were 
;dl takeri within the scope of tln*ii' authority as (*mployees 
'if Coun.s(*llors and .-Xdvisors. 

n. \ our deponent was convinced after i-onferrin*' at 
ieii'rfh witli each of the witnesses whose testimony was 
laken that tln*r<* was no conflict of interi*st in your de- 
oonent s firm representing both thr* corporations, namely. 
Counsellors ami Arlvisors. and the individuals wlio were 
s(*rv< il with subpoena in the investii'ation and so advised 
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individuals. It was agreed that your deponent’s firni 
would withdraw from the r(!presentation of any in- 
•lividual witness if a conflict of interest 'l('velo])ed on th(> 
investigation. No such conflict ai)peared. 

<i. Vour deponent aj)pear('d at the testimony to prot<!Ct 
tfic interests hotli of (’oims(‘llors and Advisors and the in 
dividiials. employees of ('oiins(‘llors and Advisors, as well. 
'I'liis l•(•pI■e.sentation was, your deponent believed and still 
itelie-.cs, within the .scojje of the authorization giv(*n to your 
deponent s firm to render such services as mi'rht he neces¬ 
sary to ]irot(*ct Coimsellors ami A<lvisors in the investiga¬ 
tion hy the Sccuriti(‘s and Kxchangc Commission, and it 
was imdcrstoml that no fee for })rof<*ssional sei vices would 
clmrged to the individuals for such representation and 

I fe(‘ was charged. 

7. Kurthermore, Wide 7(h) td the Hides of the Securities 
a.nd K.xclir.nge Commission relating to fortiud inx'estigative 
proceedings proviiles that al! witnesses shall he scfiues- 
tered ami unless fiermitted in the <liscretion of the ofTicer 
comiueting the iu\-estigatioii mi witness or the counsel 
.•iccompanying any such witness shall he perinitterl to he 
jiieseiit during the examitiation of any other witness 
called in such proceeding. Hide (i jirovides that a jierson 
'^ul.'untlmg his testimony shall he entitled to procure a 
copy thereof. 'I’hei-e is no [ifovision givin"" anv otli(*r 
oeioon a nnht to ohiain sm-h transcript. It is your di* 
fioneiit s urn lerst am 1 1 iirr thai in such in\'esti/mlions the 
officer conducting tlie investigations rarely, if ev<‘r, ex¬ 
ercises his discretion t'; permit interested piarties to he 
yiresent at such irr.estigntions. Cnless, therefore, de- 
jionent ,s firm rt'preseuti'il the witmnsses being examined 
it would luive no right to pnweiit irnpniper testitnony or 
^o hav(‘ any Icnowh’dire of what such testinionv might 
he. 
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8. At pages h to S, inclusive, of Ids affidtivit, Mr. Mifsud 
alleges that it was his understanding “haserl ujion repre¬ 
sentations hy petitioner ;iml various docuim-nts executed 
hy jietitionec, that petitioner would receive their legal 
fees for this litigation from the individual defendants as 
of March 25, Id?].’’ 

d. In the afternoon <if Marcfi 25, ld71, your dejionenl 
was mlvised hy telephone that an ajijilication for a leni 
porary restraining order would he made before lion, .lohn 
M. Canmdla, Cnited States District Judge, at his chain 
hms that afternoon in connection with tills case. Vour 
depiomiit appeared and rejin-seiited Counsellors and A'l 
visors and tlu' Weisses, officers of (’ounsellors and .\d 
visors. \o objection was taken hy tlu' Court or hy the at 
torney.: for the Securities and Kxcliange Commission to 
such represmifation. ^’our d<‘poiieiit again aiijieared hi'fon* 
.ludge Cannella in connection with this matter on .March 
2(i. Id71. 'file main purpose of this hearing was to iiermit 
the coi'[)orate defendants. Counsellors ami .Advisors, to pa> 
tlie wages of their eniployet's, and to permit the corporate 
• lefemlants to incur tlu' cost of mailing the Money and 
Creilit Higiort:' to their siihscrihers on March 2fi, ld71. 

Id. 'I’he order to show cause signed hy .ludge Cannella 
on .Marcli 25, 1!)71 was ridiirnahle '.nd'ore Hon. Irving Ben 
Cooper, Cnited States District .Imlge, on March 30, 1!!71. 
On the retiirn date, your defioueiit on behalf of defendants 
sought to amend tlie tmiiporary restraining order to per¬ 
mit, itiier alio, the defendants to pay from tlieir funds 
the normal expenses of their business, such as jiayrolls, 
rent and attorneys’ fe<“s. An afliflavit of William Swed 
'ow, controller of Counsellors, was submitted to the Court 
:it that time, to which was attached an unaudited balance 
slieet showing the net capiital position of Counsellors as 
of December 31, ld70, wliich balance sheet showed Counsel 
lors to he in propier net capital position. 
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11. On April 2, 11)71 n stipulation was cntcrcfl into ho- 
Uvoon fho dofondanls, your (h'poiioiit as counsel for tho do- 
ferdunts and Kevin Thomas Duffy, Ksej.. as <'Ounsol for 
the plaintiff providinj' a modus operandi ponding tlie deter- 
ruination ol jrlaintitl s motion foi- a irroliminary injunction. 
This siijrulatiori was so or<lor(*i! Iiv .fudu*' Cooper at T:.'5() 
P. -M. on April 2. The main purpose of this stipulation 
was the appointim-nt of a fiscal agmit to cancel all loans 
fiertaming to the (lovornmeni Ilom] Idan and to collect 
t!:- ni'-ueys remaiuimr afl<T .applying the proceeds of the 
sale (;f Treasury Rills against the loans which they col 

t<‘ra!iz<‘<l. The stipulation envisioned tin* continuation of 
the husiness of tlie corporate ilefendants. Counsellors and 
Advisors, in a limited way, and further envisir)n(*d that the 
<-or)torale defendants would continue to defend the litiga¬ 
tion hy their attorneys until the final disposition hy the 
Co 'rt of plaintiff’s motion frir a preliminary injunction. 

12. Provision was made in .Judge Cooper’s order of 
-April 2 for the setting up of an indemnity account, tlie 
funds of which were to he ohtaima] from the personal as¬ 
sets of the individual defendants to take care of any pay¬ 
ments hy the corporate defimrlants jiending flu* <lisposition 
of th(‘ motion for preliminary injunction over and above 
wnat w.as taken in hy the corporate defendants through the 
sale of list'i, handling .Atlantic Fund and the accrued fees 
*’iom the sale of Money and Credit Rejiorts. 

1.1, Nowtiere in the stipulation was there any intention 
to prevent the corporate defendants from defending tliem- 
selves in this litigation and from incurring attorneys’ fees 
for such defense. 0ranted, such fees could not he paid, 
T'cnding a fin.al disposition of the motion for preliminary in¬ 
junction. The further order of .Judge Cooper of May 7, 
1071 in no way changed this. 
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14. It must be home in mind that neither of the indi¬ 
vidual defendants was either an investment advisor or a 
hroker-dealer. Counsellors was a licensed hroker-dealer 
and Advisors was a licensed investment advisor. The de- 
fend.ants and tlnur counsel well knew that if an injunction 
was granted against the corporate defendants, they would 
automatically have to .sever their relationship with Atlantic 
Fund and that in all prohahility administrative pi'oceed 
ings would he brought to revoke their licenses. Ft was 
ifnportant, ther(‘fore. that their interests he vigorously d(‘- 
feiidefi in this action for injunctive relief and such de 
fense was, in complete gofal faith, undertaken. 

l.A. A lengthy trial erismsl hefort' Jiidgt* Coojier on .May 
12. Ill, 14, 17. IS, 1!» and 20, 1071 at which the corporate 
defendants were represented hy your deponent’s firm. At 
710 time did /inyone ever (piestion that the corpoT'ate de¬ 
fendants had the right to sticIi representation or that the 
coi’porjite defendants were not liable tf> jiav for the services 
of \-our depommt’s firm. 

Hi. .As a rnattcT’ of fact, jit the hearing hfdore .Fudge 
f'ooper on .lime 7. 1071. your deponent, at pages 0 and 7 
of the transcript pointed out to the Court that our fees 
for the 1iti.gatio7i totaled approximately $20,000 and that 
we intended to submit hills (thereafter suhmit^c'd) to 
Counsellors and .\dvis7)rs ffir the h'gal ser\'C(*s [lerforrned 
for <hem. .\t that hearing, attended h\ the attornevs for 
the Securities and hlxchfinge Commission, as well as hv 
I'fr. M crtlu'ifuer. Fisc.al .Agfuit, no voice w.as r.aised that 
this firm was Tiot (‘iititlefl to the status of a ("reditor against 

17. Ft must alsf) he borne in mind, as appears at pagi* 
IT of the tratu^cript of the hearing hef(»re .Tmlge Coopi'r on 
^Ja\’ /. lOrl. that the main issue to he litigated at the 
tcial was the isym. /,f wliether or not tin* defendants in 




Itepljf AffifJavU. of Davul J. Mountan, Jr., in Support of 

Application 

the operation of the Bond Plan were sellinj' unregistered 
securities in violation of law. The evidence presented 
hy the defenflants at the trial, for the main, was re¬ 
stricted to such issue. The defendants’ evidence on this 
issue was substantial. Certainly, it goes without saying 
that it was important for the corporate defendants to 
vigorously contest this issue to preserve the eorporati* 
assets against possible furth(‘r lawsuits. 

18. At the various conferences held before the trial, 
the defendants were represented by your deponent as coun 
sel. ,\t the trial before Judge Cooper, your def)onent acted 
as lead counsel anrl was assisted by his partner, Myron D. 
Cohen. As far as your deponent has been able to ascer¬ 
tain, the only members or associates of this firm who had 
dealings with Mr. Mifsud from March 25. 1071 until the 
present time were Mr. Colieti and myself. At no time did 
your deponent ever n'present to Mr. Mifsud that Conboy, 
Tfewitt. O’Brien & Boardman would not look to Coun¬ 
sellors and .Advisors for their legal fees for representing 
such corporations in the investigation by the Securities 
and Exchange Commission and in the subsequent litigation 
brought by the Commission. T have di.scussed this matter 
with Mr. Cohen and b<* assures me that be made no such 
representation. 

(Sworn to bv David J. Mountan. Jr. .Vf»vember 24 
lft71.) 
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r.\ITi:i) STATKS DISTRICT COCItT, 

Sol'TIllJl.V Di.STHICT ok NkW VoIlK. 

[Same Title.] 

State of New A’ork, 

County of New A'ork, ss: 

lIoHAKT L. Brinsmaoe, ttcing duly sworn, deposes and 
says: 

1. That tie is an attorney and counsellor-at-law and mem¬ 
ber of the firm of Conboy, Hewitt, O’Brien & Boardman. 
Prior to l!lti4 he was a rmunber of the firm of Brinsrnade 
& Schafrann. 

2. This .Afiidavit is made in sujiport of an ajijilication 
< ('onboy. Ifc'witt, O’Brien & Boardman for an crfler 
fixing their fees for services rend(‘red to (’apital Conn 
sellors, Ine. (herein “Counsellors”) and Cajiital .\flvisors, 
fnc. (herein “Advisors”) between December 2!). 1070 and 
•fune 27. Hf71. 

5. The first time deponent was consulted by either .Mr. 
.1. Irving Weiss or his lirothci, Mr. Abraham B. Weiss, 
as to legal services was in the latter part of 10.50 or early 
IflfiO. At that time .Mr. ,T. Irving Weiss inipiired as to the 
jiossiliility of organizing an investment trust for public 
sale under the Investment Company Act of 1040 which 
would be limited to investment in Pnited States Oovern 
inent securities. A'our deponent mlvisofl Mr. Weiss that no 
registered investment comjiany could make a public offer 
ing of its securities unless it bad a net worth of at least 
$100,000 and (bat in ordcw to organize such a trust such 
funds would have to be obtained. Mr. AV’^russ advised your 
deiionent that he did not have assets sufficient to supply 
such fiimls but wouhl have to obtain them firivately from 
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others. He also made it clear that deponent's fees would 
have to be paid out of the enterprise and would not be 
borne by him or his brother personally. 

^ 4. Thereafter, deponent caused to be organized Atlantic 
h^md for Investment in United States (Jovernment Securi¬ 
ties. Inc. (heroin “Atlantic Fund”), registered its .shares 
for public sale with the Securities and Exchange Com¬ 
mission and in connection therewith organized Counsellors 
to act as the umlerwriter of such offering nml Advisors 
to act as the investment advi.sor of Atlantic Fund. Your 
deponent was advi.« d at the time bv Mr. \V(>iss and his 
brother. Abraham H. Weiss, that they were transferring 
substantially all of their personal assets to Counsellors 
in consideration of its stock. 

0 . The fee for such service was bille.l to ami pai.l bv 
( ounsellors ami Advisors. Due to the lack of funds the 
major portion of such fee was not paid .mtil IPHS. 

(>. After l!l(>() Mriiismadi* & Schafrann. and later ('on- 
boy. Hewitt. O’Hnen Boardiuan, had ;m arraiu-emeni wiMi 
Counsellors for a monthly retainer to cover advice with re¬ 
spect to the.«e companies which were bilh>d to and paid by 
them. The monthly retainer for October, \overnber and 
December. 070 ami .lanuary. 1971 was pai.l out of the es- 
. row account set ufi under the order of April 2. 1971 with 
till- consent of the Fiscal Agent on .fiine H. 1971 as a proper 
chaiLO. atraii'st Coun.sellors and Advisors. 

7. In A,mil. 1970 Paul V. Mifsud, an attorney for the 
Securities ami Exchange Commission, called vour'deponent 
ami stated that m order to make an intelligent investiga¬ 
tion of th.« books and recor.ls of Coun.sellors and A.lvisors. 
he required the pr.'sence of the companies’ auditor to ex¬ 
plain what the entri(*s in the books signified. .\t Mr. .Mif- 
siid’s reque.sts your deponent went to the Securities and 
Exchange Commission with Mr. William Swedlow, a cer- 


r 


Reply Affidavit of Hobart L. Briusmade in Support of 

A pplication 

tificd public accountant and an employee of Counsellors. 
The s(*rvices rendered on this occasion w'cre billed and 
paid for by Counsellors and Advisors. No fee was charged 
for representing William Swedlow individually. 

8. On or about December lb. 1970 the (Commission is¬ 
sued an order of investigation into whether Counsellors 
ami Advisors and certain of their employees had violate*! 
various sections of law involving sf'curities and shortly 
theri'after issu*'*! and serv(>d subpoenas upon Counsellors. 
A<lvisor.s and varifuis of their employ*»es as individuals. 
,\t that time your *leponent sp*)k(‘ with Mr. .1. Irving 
Weiss and advise.l him that such investigation could lead 
to an injunction proceeding against Counsellors and .Ad¬ 
visors. the appointment of" a 'eceiver and might ulti¬ 
mately lead to the r.-vocation of tin* licenses h<‘ld by 
Counsellors a" a brok<*r-d<>aler und(*r the S*‘curities Ex 
change .Act of lfl.94 and the licen.s** held by .Advisors as 
an investiin'iit a.lvisor under the Investment Advisor .Act. 
Mr. Weiss, as pri'sident of Counsellors and .Advisors, re 
*|uested your deponent to renrh'r such services as might 
be necessary to protm-t d**fen<lants Counsellors and .Ad¬ 
visors from such sanctions, it being understood that ile- 
]»nnent’s firm would be pair! tbe reas*>nab1e valm* of the 
services so t*) b*> rf*mlere*l. This agrei'inent mad** in 
D«‘ceTnber. 1970 was m'ver thereaft<‘r modified or can 
celled ami is still in full f*)rc<> and effect. 

9. On or about .\ov(*mber 9, 1971 your d**ponent was 
c*msulted by Mr. .1. Irving Weiss and Mr. Abraham D. 
AVeiss as to whether or not deponent’s firm would repre¬ 
sent them individually in the administrative iirocei'dings 
which the Securities ami Exchange Commission had begun 
against them to bar them from employment by any broker- 
flealer or inve.stment advisor. Your deponent was advised 
*bat neither of them had any funds nor any prospt'ct of 
fiimls which coubl be used for such purpose. Tliey also 
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Affidavit of Sydney B. Wertheimer tn Opposition to 
A pplication 

advised your deponent that the funds which were used to 
maintain the escrow account pursuant to the order of 
April 2,1971 had been borrowed by them and they were un¬ 
able to repay the amounts so borrowed. 

(Sworn to by Hobart L. Rrinsmade, November 24, 1971.) 


A(Tidavit «if Sydney B. Wrrthrimer iti C>prH>sition to 
Application. 

rMTK!) ST.XTKS DISTRICT COrRT. 
SoT-TirKi'.N DrsTiurT of Xkw V’oi!K. 


[Same Title.] 

Stall of Now York, 

^'oiiMfy of New York, ss: 

Syd.n’ev H. WKmHF.iMKU, beinp duly sworn, deposes and 
says: 

1. 1 was apijointod Jieeoivor of all assets and prop¬ 
erty of and ownofl beneficially or otherwise by defendants 
Capital C’oimsellors, Inc. and Capital Advisors, Tnc. T 
duly f|uaiifipd in that capacity. 

2. I his affidavit is made to set forth my position with 
respect to the ajiplication of Conboy, Hewitt, O’Brien 
& Boardrraii for yiayment of leffal fees by the corporate 
defendants. 

3. T respectfully disaKree with the position of the 
Securities and Plxchany^e Commission (“Commission”), 
that attorneys who represent the corporate defendants in 
proceedinprs brought apainst them by the Commission are 
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Application 

not entitled to be paid out of corporate funds. It would 
be an injustice not to permit such corporations adequately 
to defend themselves, albeit the charpes are ultimately 
sustained and a receiver is apyiointed for their assets. 
It would be difficult for corporations thus charped to ob¬ 
tain competent counsel unless the latter are assured of 
beinp paid repardless of the outcome. The fact that the 
corporations are ultimately found puilty of the charpes 
may jiroperly enter into valuation of the attorneys’ .serv¬ 
ices, and therefore warrant a lesser amount than would 
be payable if the corpor.ations bi' successful, but. in luy 
(tf)inion. should not preclude all payment. 

4. T do apree with the jiosition of the Commission that 
the attorneys are not imtitled to be paid bv the corpora¬ 
tions for services rendered to the individual defendants, ,1. 
Irvinp Weiss and .Abraham B. AV(‘iss. or to the individuals 
who ayipeari-d as witnesses before the Commission pur¬ 
suant to sub|K)ena : p]ve Weiss, Swi'dlow, Purvis and Bush. 
The attorneys should be required to specify ex.actly what 
services were renderc'd to the two corporate defendants, 
and the exact time devot<‘d thereto. 

5. 7’he affidavit of Mr. Mountan shows that, of the total 
of 400 hours spent, 60 were spent prior to the ayipoint 
rueiit of the Fiscal Apent on March 27, 1971. T have 
been advised by counsel that, to the ('xtent that such serv¬ 
ices were rendered to the coryiorations and distinpnished 
from the individuals, they merely constitute a claim 
apainst tlie coryiorations. and cannot be treated as an 
administration expensi*. This yiortion of the application 
should therefore be deferred until yiroofs of claim are 
filed. Further, it is urped that this portion of the claim 
is not entitled to a yireferred status. 

(Sworn to by Sydney B. Wertheimer, December 14.1971.) 
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Memorandum-Order of Hon. Irving Ben Cooper, Dated 
December 21, 1971, Ordering Movant l^iw Firm to 
Declare Allocation of Services. 

SEC V. Capital Counsellors, Inc., et al. — 71 Civ. 1390 

Oral argument on the application for counsel fees is set 
for January 11, 1972 at 4 p. m. in Room 706. 

\^ liile tlie following information sought by the Court 
may uHimately he given significant weight or accorded little 
consideration or even discarded, the movant law firm, on or 
before the date of the oral argument, should declare in 
writing the allocation of their services and time (a) be¬ 
tween tlic periods prior to March 27 and the period sub¬ 
sequent thr«reto: (b) as to the period subsequent to March 
^7. the services rendered to Capital Coiin.sellors, Capital 
Advisors, individual defendants and individual witne.sses 

Vfe are prompted to request this data in view of the 
coiifeiitions made },y the Securities and Exchange Com¬ 
mission and the Rc’ceiver. 

So tirdered: 

New York. N. Y. 

December 21. 1971 

FRVINC REN COOPER 
P. S. T). .7. 
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Letter, Addressed to Hon. Irving Ben Cooper by David 
J. Mountan, Jr., Dated January !•, 1972. 

January 4, 1972 

lion. Irving Ben Cooper 
United States District Judge 
United States Courthouse 
Foley Square 
New York, X. Y. 10(K)7 

Re: Securities and Exchange (y'ornmission v. 

Capital Counsellors. Inc., ct nl. 

Dear .lodge Cooper: 

This letter is written to you in acconlaiice with the* 
direction contained in your order of December 21, 1971 
that this firm should declare in writing the allocation of 
their services and time (a) between the period prior to 
March 27, I!t71 and tin* period subsequent thereto; and 
(li) as to the period siibseipient to .March 27, HI71. the 
services reinlered to ('a|)ital Counsellors, Inc., Capital 
.\dvisors, Inc., individual defendants and individual wit¬ 
nesses. 

.•\s to the allocation of our services and time ludweeri 
the jicriod prior to March 27, and the fieriod subsequent 
thereto. ^ our Honor is respectfully referred to .Schedule 
,\ attached to tin* original notice of motion, dateil Deto- 
ber 2'). P>7I. S[)ecifically. the number of hours spi-nt by 
your deponent’s lirm prior to March 27, 1971 comes to 
hours. 

.\s to the period siibsetpient to March 27. U>71. no s«‘rv- 
i<e wa^- i-ern'er's! to umv indi’ i'luul witue<-. Su'>se(|ue||t t' 

Mtircli 27, 1971. all of the time spent by this firm was in 
connection with the action brought by the Securities and 
Exchange Commission against the two corporate defend- 
.'ints and the two individual defendants, officers of the cor 
]»orete defendants. As appears from |)ag<‘ 3 of the affi¬ 
davit f)f TTobart T.. Rrinsmade, verified Xovember 24, 1971, 
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Letter, Addressed to If on. Irving Ben dooper hy David 
J. Mountan, Jr., Dated January 4, 1972 

this firm was requested hy Mr. J. Irving Weiss, as Presi¬ 
dent of Counsellors and Advisors to render such services 
as might he necessary to protect Counsellors and Advisors 
in any action brought against them by the SEC for in¬ 
junction, the appointment of a Receiver or for sanctions 
and no services were rendered additional to what was so 
required. 

Respectfully submitted, 

DAVTI) MOUNTAN, .fit. 

I MM, .1R.:F 

CC: Kevin Thomas Duffy, Esq. 

Regional Administrator 
.Attorney for Securities and 
Exchange (’omrnission 
26 PVderal I’laza 
New York. N. V. 10007 

Leon l.eightmi, E.sq. 

.Attorney for Sydney R. Wertheimer 

Receiver 

6 E. 4r)th Street 

New A"ork. N. V. 10007 


\ 
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Opinion and Order 40,730 of Judge Cooper Denying 
Application for Counsel Fees, Dated May 22, 1974. 

UNITED STATES DISTRICT COURT, 

SOITTHKKN Di.STRK'T OF Nf.W A'f>RK. 


[Samf. Titi.f..] 


Aj)pearances: 

Hon. William I). Moran, Regional .Administrator, Se¬ 
curities and Exchange Commission, 2(* Federal Plaza, 
N<‘W A'ork, New A'ork 10007, .Attorney for Plaintiff. Roger 
M. Deitz, Ks(|.. Of Counsel. 

Leon LiMgliton. I'isq., (i East 4.5tli Street. New York, 
New ^'ork 10017. .Attorney for R(‘cei\er. 

Conboy. Hewitt. O’Drien iV: P.oardman, E,.'q>.. 20 E.n 
chang(‘ I’lace. New York. New York 1000.5. .Attorneys 
for Defendants. I)a\ id .1. .Mountan. .Ir.. I'!s(|.. t tf Coiins*'!. 

lavixo Ri;n Coocf.h. D. .1.: 

W»! have befr)re us a motion by defendants' attoriievs. 
Conboy. Ib-witt, O’Mrien and lioardman. lisfis.. for jiay- 
nient of $20,000 in b-jr;,] f(,(.s out of the assets t»f Capital 
Couns<‘llors. Inc. and Capital .\dvisors. Inc. (hereafter 
‘‘( f)iinsellors and “.Advisors”) which comfu'ise the re¬ 
ceivership estate. The motir)ji is opposed liv the Receiver 
•IS well ;is the Seeuritie,- and I'..\chamrc ('oimiiission 
(hereafter “SEC") on the eromni that the desired re¬ 
bel would impttse ;ni iinl.air burden U[)i)n public in 
ve.^tors who lijue .alre.ady sun'ered substanti.al losses 
;is a result of defeiidaids' proven misconduct. .After care¬ 
ful consideration of movant’s claiTu and of the nature and 
purpose of tlu- underlyin" action. w<> conclude that such 
fees ar<‘ not payable out of the as.sets of the receivm-ship 
«‘state. .Accordingly, the motion is denie.l in all respects. 
^ Th'e f.>es at issm« are for services rendered from March 
2;>. 1P71 when the Court first acquired jurisdiction over 





(Opinion and Order 4(),7HO of Judge Oooper Denying Ap¬ 
plication for Counsel Fees, Dated May 22, 1974 

the adniiriistration of tiu* a.ssots of Coimscllors and Ad- 
vihiors until and iiipludiiif; June 17, 1971, flic natc of tin- 
preliminary injunction. Tlic fees arose out of defend¬ 
ants' efforts to resist tlie apjilication of the SKC for in 
junctive relief and appointment of a receiver. Movant 
represented hoth corporali* defendants, (’onnsellois and 
Ad\isor.''. as \v(‘ll as tin- individual defmidants. .1. Irvin;; 
cand -Miraliam 1>. W(*iss. uho were [ir(“si<leMt and \i(*e- 
presideTit respectively of the corporate entities. The 
temjmrary restraininp; onler was si-rjied on March L’o, 
1971 which froze tin- assets of (’onnsellors and Advisors! 
Tln-reafter, hy onr rinh-r of .\pril 2. 1971 tin- customers 
of f'onnsellors and Advisors were indemnilie.l from any 
further .lepletion of fh.-ir asset-, in defendants’ posses 
s.on. On June II. 1!I71. after trial of the action, the 

oiirt held that injunctive n-li.-f was warranted and 
appointed a receiver to ndmini.ster the remainim; .-i.ss.-ts 
of (onnsellors and Advi.sors. S|„-cir,calls tin- Conrt 
found that defendants had corumitfe.l the following fraud- 
uli-nt acts: 

(a) Sale ot unre^jist.-n-d .securities in violation of tin- 
Secant,es Act ofa) and (c). IT, I'.s.C. ■■ 77 ,dn) and (c): 

(hi Sellin.; .sei-iirities hy means of untrue statements 
violation of tin- Securities Act 17(a). I.', rs(’ 
t <'!(•• I : a ml ■ ■ 

t i- Ml- .'I „(• ,1,.. l-v 

...nVn: 

.smpp. L'fil -^'v 'ipj,7'"'!, 

sip,„,l .l„„- IT.'llJTI ' iPi.-n-ti,,,, 

Ue'fmd the issue here rai.sed is resolved hv ti 
P teat,on of the rea.soniriff in a rec, ,nt decision. SF('Z. 
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Alan F. Hughes, Inc., 481 F. 2d 401 (2d C’ir.), cert, de¬ 
nied, 42 (I.S.1,.W. 3.‘)r)2 (Dec. 10, 1973). 'I'herc the Securi¬ 
ties Investor I’rotection Corporation (hereafter “SII’C") 
had applied for appointment of a trustee for the liipiida- 
tion of a re;;ist(‘red hrolcer-dealcr char;;ofi with various 
violations of the fed(‘ral securities laws. 1’hat afijilica- 
lion was unsuccessfully opf)os,-d hy defendant hrok,-r- 
dealer and its president. Di-femlants' (-ounsel thereafter 
soiu'ht to r(‘cov(-r lees lor resistim; the applic-ation from 
as.'.ets of the Ii<|uida1ed estate or alt(-rnatively from funds 
provid(-d hv SII’C. The Court denied n-covery holding 
that resistimr liipiidation was not a “purpose of the 
li'luidation |)roce(‘di,i;;s" within tin- im-anlii!; of the Se- 
enrities Investor Protection Act of 1970 (hereafti-r “1970 
Act"), ir. P.,S.C. ;7srff(a) and (f)(2). Further, thoindi 
it could .-.o provide-. Conan-ss had not in fact authorize,) 
(layment of such f,-,-s hy an (-state li,piidat(-,| pursuant 
to the 19,0 Act. The ('ourt concluded that its decision 
did not ilenv defendants <lue pro(-,-ss or e,pial protection 
inasmuch as the Constitution do,-s not i<-,|ulre tin- ap 
pointment of counsel in ci^il ,-as,-s ami. as is ,..p,„Ilv true 
her,-in. ,l,-fen,lan(- s,iff,I no -1, privation ,d' le,ml‘ -mrs 
Finally, (he Court found a ,-omp,.||imr analoav (,. 
he l ankruntcy Act umh-r which it has Iona he,-,, he|,| 
Dint leaal se,-yM-es „, r.-sisfinir a hanknuC-v petition -m. 
not (-oiufieusahl,- th,-r,-uml,-,-. 

‘‘.'Ior,.,oe,-. if Constltutio,, .loes not ,-e,p,ire 
-'^••npfon from a fdina f,-,- fo,- an in-lim-rd who 
seeks t,. take advantaa,- of the hankruptev laws 
M-e I nited States ,. Kras, 409 F S 4‘U ')‘t s f-, 

■our,- that a hrokenu;,. (irm r,-sistine an a,,plica- 
:;:;:\X;;;:l'tl“d attorneys pai,l I.:.! 

f^KC r. Hughes, 481 F. 2d at 403. 
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I liough the Hughes case involved an interpretation of 
Uie l‘)70 Act, its roasonins is equally applicable to the 
instant proceeding If lerral services rendered in o,)posi- 
tnui to a hankniptcy proceedin;? are not conqtensalile out 
ol tie. hankrupt.estate, then ch-arlv llie services renrlered 
herein in opposition to the Sl-X’ application for injunctive 
relief and receiv.Tship are also not conipensahle from 
tlie^ assc'ts of ('onnsellors and Advisors. 

I|ankruptcy may result from ineptitude or misfortune 
without any imputation of framl. Here the receivership 
was imposed not only hecause .h-fendants were failinij to 
nieet their customer ohlipitions hut also hecau.se that 

f rnl.ints 1,1 violation of the Securities Act and t!.e Si'.cnri. 
tus^Lxchanm. Act. .See SFJ ,, <ypiu,l r,„n.seUors, /,m.. 

purpose „r ,i,,se Acts was to achieve a l.i-d, stand 
••'d of hnsiness ethics in the .securities indutfrv and 
Pxnent fraud in the purchase and .sale of se,.„rqi,.J s„ 
-^ipri^ectthe pnhiic investor and minimi.. 

LM c 'T -m 

• 'idemhm.nt of fh(. I'lTO \et 

•X'r'h'''...... .'-V , 

'"“'"7;'' '""I . .. 

I,,,.. 4(;i 1.'^ 2.1 ,,74 ,2,1 Ci,, ' ■ 

nltcrahle in its Positie,,' ♦ 1 . ■ c ’ V ’ "”' 

eommittefi the fraudulent to ha\ (. 

... . 0 “ .. 

.. . . - . —' 
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ready suffered losses in e.xcess of 4 million dollars. That 
d(*lendant s attorm-ys failed to proxade for adi.qiiate as¬ 
surance. of comtK.nsafion other than through n.liance 
iijiori a successful eh.ferise of th(. action is no n.ason for 
transfi.rring thi.ir loss to t'i«. puhlic. 

The Acts which defi.ndants v.i.n. found to hav(. violated 
provide for fiaynient of attornc.ys fei.s in ci.rtain in 


stances. .S(.e Se.curities Act of vMl(e), I'l (hS.C. 


‘■77K(e); Se.ciirilii s.I.:ve|;ange Act of IP.'M ''l(j(h) and 
14(a). in Ih.S.f’. and 7'.tn(a). Thus share, 

holders who liave e.stahlishe.el a violatieui of tlie. se.curitie.s 
laws hy the.ir e-orfioration an-l its oficials shoulel he. re.im- 
hiirseel h> the. e-orporation e>r its survivor feir e-eists of 
e.stahli.shing the. violation. Mlll.s r. Fieriri, Auto-Fite 
(. 0 ., 3!>f) r. S. :i7.) (i'JTO); h'ahon r. /{osensliel 4*4 F .>(| 
161 Clnl Cir l!)7fl): U'olf e. Fnwh, 477 F. iM Iw (.',11, 
( ir. 197.1); Feder r. !!arriuyloii, aS F.IM). 17) (S.I).X.V. 
19ed). .Similarly wlie-re. ele.fenelants have, ohtaine.el dis¬ 
missal of a e-emiplaint hroiight nriele.r the. fe.eh.ral se.cnrities 
laws. the.\ may he. e.ntitle.el tei re.imhiirse.me.nt if it is 
slmwn that the. claim was de.v.ml of me.rit. .S..e Klein 
V. Shulds d Co.. 470 F. 2el 1:44 (2el Fir. Ifff*')- Kat^ r 
Awo.. Trent <>: ( o.. 411 F. iM |()4(i ,2,1 Ci,.. i.,,;.,. 

The uTiele.rlying ratiemal.. eif tin's., cas-.s. a.^ we- inter¬ 
pret the-m. is that whe.r.. pro. c'.iitiem or d..f,.ns.. of an ac¬ 


tion unele.r the. fe.<ieral se.curitie.s laws lias hee-n in fiir- 
he.rance. e.l tl,.. pur,.o.,. of thos,. laws- nrot-.-tion of 
ht* puhl.c .nve.ste,r- the.n the. partie.s he.aring the costs 
of such prose.cntion or elefense are ,.ntill..,l te, re.imhurse 
-■a . .See. Mill.. >. Fleetrie Auto-Lite. supra 
Smolou-e V. Delemlo Corp.. 1.30 F. 2e| 2.31 (2e| Fir 194.3)' 
Apply,n^r fliat re-asoning to the. instant pre.cee.elimr w,'. 
and tliat elefendants' e.pposition to the. SFF apiilie.atiein 
in rm way furthere'd tin- interests of (heir puhlic inve.Jtors 





70a 


Sot ice of Appeal 

Althouf'h th« professional services ren(lere<l were of 
hif^h order and deserving of the legal fees re(|uested, the 
cost of the opposition interposed hen- cannot he paid out 
of the receivership estate. 

So ()rd('red: 

New York, N. Y. 

May 22. 1074 

lUVI.VtJ liKN COOl’KK 
Hnited Stat<‘s District .Judge 


Notice of Appeal. 

IINITKD STATKS DlSTlDC'l' (’OritT. 
Soe-ruKKN DisTitiiT OK N’kw York. 
[Samk Titi.i .I 


Sirs : 

Xotice Is Hereliy (iivt'ii that Coiihoy. Ihuitt. O'Briiui 
& Boardinari herehy appeals to tin- rnife.l States Court 
of Appeals for the Second Circuit from the order of 
Hon. Irving Ben Cooper. r.S.I)..l.. entered in this ac¬ 
tion (»n May 22. 1074. denying the motion of Conhoy. 
Hewitt, f) [Jrien k Boardrnan for jiavment of $2().(KK) 
in h-gal fec.s out of the assets of the receivership estate 
of Capital Counsellors. Tnc. arnl Capital Advisors. Inc.. 
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for their services as attorneys for Capital Counsellors, 
Inc. and Capital .\dvisors, Inc., defendants in this ac 
tion. 

Dated: .Vew York. N’. Y. 
duly 22. 1!*74 

(.'o.NBOV, Hkwitt, O’Brikn v'c Boardman 

By: David .J. Mountan, Jr. 

.Member of the firm 
Attorneys Pro Se 
Oftie.. cVe I*. (). Address: 

20 Kxcliange I’lace 
•Vew 'I’ork. .\. Y. lOOOr. 

(212-:u4-:b:{1) 

J'o: 

Clerk ol tin- I nited .States District Court 
Southern District of \cw N'ork 
Foley S(|uare 

.Vew ^’ork. V. Y. 

Hon. William I). .Moran 
licgional .\dmiiiistrator 

Securities and l-.xclianirc ('ommission 
2 fi Feileral I'la/.a 

Vew York. ,\. 10007 

.\ttoriicy for IMaintili 

1-eoil l.ciglilmi, l-ksii. 

0 Fast I.'itli .Street 
Vew ^■ork. .V. Y. 10017 
.\ttorncy lor I’cci-iver 

Windels iV; .Marx. I']s(|s. 

.\ttorn(‘ys for .\(niirrc ('onifiany 
1)1 W'est ;')lst Street 

.Vew York. .Vew York 1001!* 





# 
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•Julicn, (ilaser, Blitz & Sehlesirif^or, Ksqs. 
Attorneys for A(|iiirr(‘ Company 
51 West 51st Street 
New York, Xew York lOOlf) 

Bntowsky, Scliwenke & Devine, Ksc^s. 
Attorneys lor A. 1C Ketelmm and 
Ktliel K. K(“tclinm 
230 Park Avenue 
Xew York. Xew York l(M)17 

Paul J. Curran, iOs(). 

Pnited States Attorney for ttie 
Soutliern District of Xew York 
Attorney lor Internal l{evenue Servi(a‘ 

I nited .Slati-s Coiirtlioiise 
Poley Square 

Xew York. Xew ^'ork I0(M)7 
. Aft(*ntion: Mr. Macro 
Couis .1. Lefkowitz. Ksii. 

Attorney Ceiieral of the State of Xew York 
Attorney for Industrial Commission of 
the State nf Xew York 
• !70 Se\t*(ilh .\\eiiu«‘ 

Xew ^■ork, .Xew York 10001 
Plliot II. Dray, Ksq. 

District Director of Internal Revenue 
lor the Internal Revenue Service 
120 ('hurch Street 
Xew V’ork. .Xew York 10007 
David AI. Broilsky. I<:.s,,. 

CiiW'nheimer & Pntermyer 

'^0 I One Stre<‘t 

Xew York, .Xew York lOtKIo 

Mr. Hudson Rosenblatt 
1*822 Fox Meadow Roar! 

Baltimore, Md. 21207 
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/ • 

ORDER TO SHO'? CAUSE, 

TEiipoiUvr.Y RESYi’iv IN i;:g 

ORDER ANO AFFIOAVITS 


SECURITIES AI'D EXCHANGE COI C USS ION 

. Plaintiff, 

-agalnst- 

CAPITAL COUNSELLORS, INC. 

CAPITAL ADVISORS, i::C. 

J. IRVING WEISS 
ABRAHAM B. V.’EISS 

■ Defendants. 


On motion of the plaintiff, Securities and Exchange 

X ' * ^ 

Commission, and upon the complaint herein and the affidavits 
of Paul V. Kifsud and John M. Bennett annexed hereto and the 
appendix filed herein, and all other papers and prior pro¬ 
ceedings herein, and it appearing that the defendants Capital 
-- ■ Counsellors, Inc., Capital Advisors, Inc., J. Irving Weiss 

• iam 

and Abraham B. Weiss, pending final determination of this 

■ . action v;lll, unless restrained, continue to engage in acts and . 

-practices in violatiicn of Sections 5(a), 5(c) and 17(a) of 

the Securities Act of 1933, 15 U.S.C. 77e(a), 77e(c) and 77q(a), 

Sections 8(c), 10(b), 15(c)(1), 15(c)(3) and 17(a) of the 

• % • 

Securities Exchange Act of 1934, 15 U.S.C. 78h(c), 78j(b), 

• 78o(c)(l), 78o(c)(3) and 73q(a) and Rules 17CFR 240.8=-l, 

lOb-5, 15cl**4, 15c3-l, 15c3-2, 17a-3 and 17a-4 thereunder and 
Sections 206(1), 206(2) and 206(4) of the Investment Advisers 
.Act of 1940, 15 U.S.C. 80b-6(l), 80b-6(2) and 80b-6(4) and 
-Rule 17CFR 275.206(4)-! thereunder, and that Itnme'dinte and 
irreparable Injury, loss and damage will result to the customers 
of defendants.and to members of the investing public, it is 
hereby • ' . . * 
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ORDERED that defendants Capital Counsellors, Inc., 

Capital Advisors, Inc., J. irCtng Weiss and Abraham B. Weiss 
shov; cause, if any there be, -to a Judge of this Court at tO-'oo 
. o'clock A.m. on fM««c^7 3cr'i97i^ Room^Ob* of the U.S. Court- 
house, Foley Square, New York, Kev; York, or as soon there¬ 
after as the matter can be heard, why a preliminary injunc- 
tion as requested by the plaintiff Securities and Exchange 
Commission pursuant to Rule 65 of the Federal Rules of Civil 
Procedure should not be granted and a receiver appointed for 
Capital Counsellors, Inc. and.Capital Advisors, Inc.; 

ORDERED that pending determination'of the plaintiff 
Securities and E::change Com-aission's motion for a preliminary 
injunction and the appointment of a reexiver as requested herein 
the defendants and their officers, directors, agents, servants, 
employees, attorneys, successors and assigns and those persons 
In active concert or participation with them, and each of 

A 

them, be and they hereby are restrained from, directly and 
Indirectly: 

I . ' • 

A, Making use of any means or instrumentalities of inter- 
• • ^ 
state connnerce and of the mails, in the offer and sale of United 

States Treasury Bills, United States Government Bonds, invest¬ 
ment contracts iiiovm as thc^defendants' Bond Plan or any other 
securities issued or U be Issued by defendants, their subsldi.arics 
. or affiliates, or any other securities, to employ any device, 
scheme or artifice to defraud, to engage In any transaction, 
practice or course of business v;hlch operates or would operate 


! 
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a»-a fraud or deceit upon any purchaser, or to obtain money 
or property by means of untrue statemonta of material facts 
..OT omissions to state material facts, ncxcsscry in order to 
•iake the statements made, in the light of the circumstances 
under which they were made,/not mislcadi.,A, including but not 
limited to: ^ 

- (1) the safety and degree of risk entailed in 

■ purchasing the securities; 

. ‘(2) profits to be derived from the purchase 'f 
the ^securities; 

• ‘ (3) *:he use of proceeds derived from the sale of 

securities; 

(4) the business and operation of the issuer of 

• . the securities; * • 

(5) the ref'ind or return of proceeds invested in 

the securities; 

» • ••• 

‘ . (6) supervision of the issuer of securities by 

' - . regulatory agencies; 

(7) the true equity position of investors in the 
securities; 

. . t®) need for haste to make in>restnient in the 

• • 

■=• seedrities; and 

- <9) the amount of money required for an investment 

in the securities. 


B« linking asc of any means or instruments of trans¬ 
portation or communication in interstate commerce or of the 
mails to offer to sell, through the use or medium of any 

prospectus or otherv/ise, investment contracts in the form of 

• * • 

the defendants' Bond Plan, or any other securities issued or 
to be issued by defeniiants, their subsidiaries or affiliates, 
or any other securities, unless and until a registration 
statement has been filed with the Securities and Exchange 
Commission as to such securities, or wliile a registration 
statement filed vrith the Securities.and Exchange Commission 
as to such securities is the subject of a refusal order or 
stop order of the Securities and Exchange Commission, or 
(prior to the effective date of the registration statement), 
any public proceeding or examination under Section 8 of the 
Securities Act of 1933. 




. C. Making use of any means or Instruments of trans¬ 
portation or communication in interstate commerce or of the 
■ails to sell investment contracts in the form of the defendants 
Bond Plan or any other securities issued or to be Issued by 
defendants, their subsidiaries or affiliates, or any other 
securities, through the use or medium of any prospectus, or 
otherwise, unless and until a registration statement is*in 
effect with the Securities and Exchange Commission as to such 
securities, , 

* . 

.*>• Carrying such securities or causing them to be 
carried through the mails or in interstate commerce by any 
neans or instruments of interstate transportation for the 
purpose of sale or delivery after sale, unless and until a 



registration statement is in effect with the Securities and 

Exchange Coatmission as to such securities, Provided, however, 

^ \ 

‘that nothing in paragraphs II B, C and D of the foregoing 
portion of the reciuosted injunction, shall apply to any 

I 

security which is exempt from the provisions of Section 5 of 
the Securities Act of 1933, 15 U.S.C. 77e. 

. E. Violating or aiding or abetting violations of 
Sections 206(1), 206(2) and 206(4) of the Investment Advisers 
Act of 1940, 15 U.S.C. 80b-6(l), 80b-6(2) and 80b-6(4) and 

Rule 206(4)-1 thereunder in connection with the writing, 

• ^ 

publishing and distributing of articles, recommendations, 

news it'ems, telegrams and other publications to investors and 

■S'". 

potential investors, clients, potencial clients of Advisors and 
others suggesting and recommanding the purchase, retention 

t 

and sale of various securities and not disclosing in' connection 
therewith certain material facts including but not limited 
to: • . . * 

'(1) the true amounts and nature of the fees 
involved in defendants' programs; 

• • • 

(2) the exorbitant nature of the fees; 

(3) fhe extent of losses incurred by previous '■ 

' investors; • .... .. 

% • 

(4) the true and full nature of risks involved in 

‘ defendants' programs; 

(5) the profits to be derived from such programs; 

(6) the use of hyperbole; and .. 

(7) the use of one-sided testimonials. 
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Violating or aiding and abetting violations of 
Section 15(c)(3) of the Securities Exchange Act of 1934, 

15 U.S.C. 78o(c)(3) and Rule 15c3-l thereunder by making use ■ 
of the mails and moans of.instrumentalities of interstate 

commsree to effect transactions for the accounts of customers 

. v ' 

while tlie egregrate indebtedness of defendant Capital Counsellors, 

Inc. to all other persons exceeds 2,000 (tvx) thousand) per 
centum of its net capital, 

C, Violating or aiding and abetting violations of 
Section 8(c) of the Securities Exchange Act of 1934, 15 U.S.C. 
78h(c) and Rule 8c-l thereunder by transacting business 
through the medium of a member of national securities exchange 
while directly or indirectly hypothepating or arranging for 
or permitting the hypothecation of securities carried for 
customers of defendant Capital Counsellors, Inc., under cir¬ 
cumstances that permit cusfomers securities carried for the 
account of customers to be hypothecated, or subject to any 
lien or liens or claim or claims of the pledgee or pledgees 
for a sum which exceeds the aggregate indebtedness of all 
customers in respect to securities carried for their accounts. ^ 
H. Violating or aiding and abetting violations of ... 
Section 17(a) of the Securities Exchange Act of 1934, 15 U.S.C. 

78<i(a) and Rules 17a-3 and 17a-4 thereunder by failing to 

• • 

Stake, keep accurate', complpte and current and preserve the 
general ledger, blotters, customer ledger, stock record and 
other records of defendant Capital Counsellors, Inc. 


H-] 



I. Violating or aiding and abetting violations of 
Section 15(c)(3) of the Securities Exchange Act of 1934, 15 
U..S,C, 78o(c)(3) and Rule 15c3-2 thereunder by using funds 
^'fis.ing out of free crecLit balances, carried for the accounts 
of customers in connection i;ith the. operation of defendant 
Capital Counsellors, Inc. v;lthout establishing adequate pro¬ 
cedures pursuant to v;hich each customer for whom a free credit 
balance is carried is sent a written notice that such funds 
are not segregated and may be used in the operation of the 

business of said defendant, ■ , 

' * ■ . ** •* 

‘J. -Violating or aiding and abetting violations of 
Section 15(c)(1) of the Securities Exchange Act of 1934, 15 
U..S.C, 78o(c)(l) and Rule 15cl-4 thereunder by engaging in 
acts designed to effect v;ith or for the accoun:s of customers 
of defendant Capital Counsellors, Inq. transactions in and/or 
to induce the purchase or sale by siich customers of securities 
(other than U. S. Tax Savings Notes, U. S. Defense Sayings 
Stamps or U. S. Defense Savings Bonds, Scries E, P and G) 
without, at or before the completion of each s.ich transaction, 
giving or sending customers written notification. 

. Ill . 

• • 1 . 

ORDERED that defendants Capital Counsellors, Inc., 

Capital Advisors, Inc., J. Irving Ueiss and Abraham B. Weiss 
and their officers, directors, agents, servants, employees, 
attorneys, successors, assigns, depositories and banks, and 
those persons in active concert or participation with them. 
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• u •>. t. *. • • 




and each of them, except 'such receiver or trustee as the 

Court may appoint, for defendants Capital Counsellors, Inc. 

and Capital Advisors, Inc. be and they i.areby are restrained 

• • • 

from, directly or Indirectly, transferring; setting off, re¬ 
ceiving, changing, selling, pledging, assigning or otherv.’ise 
disposing or i/ithdrav7ing any assets and property ovmcd con- 
trolled or In the possession of defendants Capital Counsellors, 
Inc. and Capital'Advisors, Inc. except as may be directed or 
approved by any receiver or trustee appointed herein. 

■ • • ’ '■ . vt ’ \ ... 

.-ORDERED that defendants Capital Counsellors', Inc., 

.... 

Capital Advisors, Inc., J. Irving vrelss and Abraham B. Weiss 
• * * • • » * 
ixiA their officers, directors, agents, servants,"employees, 

attorneys, successors and asslgnes, and those persons in active 

concert or participation with them,.and each of them, be and 

^ f 

■ they hereby are restrained f om, directly or indirectly, 
soliciting, initiating, accepting or engag .ng ina-iy trans¬ 
action or undertaking or cteatlng any contractual commitment 
of or in behalf of or for the accounts of defendants Capital 
Counsellors, Inc. and Capital Advisors, Inc., except as may 
be directed or approved by any receiver or trustee appointed 
herein. ' - . " * . • ; 

• .V 

• * * ^ • • • 


. • I. 


ORDERED that all creditors'of defendants Capj.Cal 
Counsellors, Inc. and*Capital Advisors, Inc., and all other 
persons, firms, and corporations. Including sheriffs, marshals 

• • . ^ a 

and other officers and their deputies, and the respective 

[-8-] ■■ ■ ' ■ • • 



attpirncys, servants, agents and employees of any and all such 

persons, firms or corporations arc stayed and restrained 

from commencing, prosecuting, continuing or enforcing any 

suit or proceeding, otlicr than any proceeding instituted or 

to be instituted by plaintiff Securities and E.xchangc Comwis- 

iion, or any receiver or trustee which the Court may appoint 

herein, or from executing or issuing or causing the execution 

or Issuance of any Court attachment, subpoena, replevin, execution 

• or Pther process for the purpose of impounding or taking 

possession of or interfering with or creating or enforcing 

« lien upon any property ovaied by or in the possession of 

SAid defendants, or the receiver trustee which the Court 

-wy appoint herein, vtieresocvcr situated, and from doing an^ 

aet or thing ^/.latsoever to interfere with the possession or 

wanegement of said rcecivcr or trustee of the property and 

0 • • 

Assets owned, controlled or In the possession of said defend- 
AntS| or in any way interfere v^ith said receiver or trustee 
-In the discharge of hl.5 duties herein, or to interfere in any 
twnner during the^ pendency of this proceeding with the exclu¬ 
sive Jurisdiction of this Court over s«td defendants. 


VX 


OWERED that pending the request for the appointment 

• • * * 
of S receiver herein any pending bankruptcy, mortgage fore- 

closure, equity receivership, or any other proceeding to 
• • • 

reorganize conserve or liquidate defendants Capital Counsellors, 

• •• 

Inc* and Capital Advisors, Inc. or their property and any 
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proceeding to enforce a lien against the property of said 
defer.dants and any customers* securities pledged as collateral 

t 

for any loan by said defendants and all other suits of any 

kind which are pending against said defendants* shall be stayed 

' ( 

except for this present action. ' 


VII 


ORDERED tbat-d&£oadao4&-6ha ll tr artsinitr-i:he--Cex£-^ 

’ Section I through VI of this Or^r-by^ffiair’tTeach of their 
customers on__jix—before 10 o'clock a.m. Eastern Standard Time, 



imi. 


ORDER^ that service of the within Order to Show Cause 

ard Temporary Restraining Order shall be effected upon the 

defendants on or before o'clock ^.m., March^G , 1971. 

« 

. Service of this Order, Summons and Complaint, Affidavit 
and Memorandum of Law herein may,be made by representatives 
of plaintiff Securities and Exchange Commission. 


_ VIII 

ORDERED that this Court shall retain Jurisdiction of 
this matter for all purposes. 


• S/ UL, /V». 

•_ UNITLT) states Dlf.TRlCT JUDGE 

Dated: Net; York, New York’ 

March 25 , 1971 



M.C. 


UMTUu uir.vr.jCT t(ninv 

soirri;;;;;.; in:;v;vi.c"i’ cr yo.ii: 


IS 1974 


. SECunT.Ti.';? a:i!) L’.'-icii/d/j;-: couMisnio;! 


Waintiff, 


••againnt- 


CAi’iv/u. cou':k;o-.?.o;.s, ii:c. 

J. LJ;'.'-.;: 

ADRWI/Gi D. I.'L'IGS 


Dafcndant.s. 
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- KHK1U3AS, the plfdntJ.ff Securities and exchange Co-n- 
mission brought this action to restrain and enjoin tlie 
defendcjjts Capital Counsellors, Inc., Capital /.dvisors, Inc., 
Irving Keiss and A.braham B. VJoiss from violating cortidn 
provisions of the Federal securities statutes, rules end re- 
guiatituib _ tnuriiundoi' and for ocner rclicr; ana 

I'tlBni AS, on Ihirch 25, 1971, United States D5.strlct 
Judge John IS. Cannclla of the United States District Court 
. for the Southern District of Kev; YorSc entered an C-dcr to 
Slio.-; Ciiusc and Temportiry Restraining Order against the de¬ 
fendants herein; and . 

I • 

tIUERi:A.S, plaintiffV' motion for a preliminary injunc- 
• tion against said defendtints having come to be heard before 
United States District Judge Irving Ben Cooper on March 30, 
1971, and having been taken under advisement; 

IV IS IiERr:7;V STIPl'LATnn, C0:?S1OTL'D, AKD AGRRRD by and 
betv/een the plaintiff ciiiJ all defendants and their respective 
attorntfyr. that this Stipulation, Undertaking, and Order and 
tlio l’t:ii.pornry Restraining Order signed by Judge Cannclla. on 
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llnxrch <{5, cjxcpt as i>toc1i£iCvl Ijy Jiulv'c*Ci'.nne3..la's; Ol'iIo; oi’ 
March 2C and jin cpccificiilly r.^dili.cd hereinafter, nre to 
remain in full force and effect up to and includincf a final 
«liei>osition by tliie Court 6f plaintiff'u motion for a 
prcliiainary injunction. _ . -- 

* . * * - y ’ 

• ' W IS FUKi'iii::; STiPuiiAa'nrj, cowsEiiiMiD aiid AGpa;)2u by and 
bctv;ceu the plaintiff, rjid all dcfcjidants and tlicir rcepocLivc 

j • % 

attorneys thuc; 

' . * • 

. • Cl) An esevo:; account cvntitled "Custojner Indemnity 

Account" ("Indemnity Account") slia.ll be esta¬ 
blished by tlie individual defendants J, Irving 
■ = '• Weiss and Abr^>.hara D. Keiss for the benefit of 


all customers of the corporate defendants,'/'*^ 




funds depoGj.ted in t’ e Indemnity Account under 
the circumstiinces hereinafter described shail 
be bbtcdncd exclusively foj'm the personal assets:^! 
• of the inuividucil defendants-J. .lrvin*g Weiss and 
hb^^heuft n. he.xss and sha3.1 be used to .ndemnify 
the customers of the corporate defendants from 
any depletion of their.securities, free erSdit 
balances and other assets in tlie hrnd . of Uie 
defendants their officers, directors, agents, 
f cnyloyccs, attorneys, successors and 
assigns, and those in active concert and parti¬ 
cipation v;ith them, due to any act of tJie defend¬ 
ants as of 4;30 p.m. on March 25, 1971. Disburse- 
. ment or .ether disposition shall i)C made from the 
Indemnity Account only by furUlicr order of this 

For purposes of tills Stipulation, "customer" 


I 2.1 


V 



. chall not include creditors but shall include 
Hint term ns defined by lUilc Cc-1 (b)(1) promul¬ 
gated under Section C(c) of the Securities 
. Exchange Act of 1534 (except that no euEt...,or 
aholl be excluded fro:n tliis definition solely 

• • ; by reason of an act of unli.v.*ful hypothecation 

by the dcrendants herein.) Th6 Indd, .lity Ageount 
fund ns Jicrcinaf tcr established may! be offset 
.by any sums received by defendants for renting 
customer lists or for fees received in connection 
'• •, *4^ Atlantic Fund for Investment in United 

; States Government Securities or for the accrued 
portions of renewals of Money & Credit Reports by 
who have been furnished with copies 

• . of all litigation releases to the date of the 

' renev;al. . • • 

(2) This Court is ’■egu.cstcd to *• 

agent for the corporate defendants . serve until 

• ■ the Court Lu-kes a final .determination of plain-' 

-.tiffs request for the appointment of a receiver ’ 
.jc -for the corporate defendants. Tne fiscal agent 
authorized atu cinpoi/ercd to; 

. . (a) cancel ill loan.s pertaining to the Government 

• . ... . Bond Plan ("Bond Plan"); 

.. •• (bj roll all Treasury Rills which pertain to 

• the Bond.-Plan and apply the proceeds of these 
sales against the loans which tJvey coilo- 
toralizc; ... 

(c) collect cl). ..'onics wliidi remain after ctep.s 
. . . . . (a) and (b) above arc completed, and depo-sit 
' the swne 1 „ an ini crest-bearing cscrov? 


i 
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• account to be cstiiblisjlicd at « bank in Kew 

. York City ^or the benefit of public investors 
In the'none! Plan as their Interest shall 
. . , appear after audit hereinafter described} 

(d) conserve all other funds and investiuents 
of all piiblic cu?jLowers .of the defendants; 

^ 4 • 

(c) take possession of all the books and p- 
cords of the corporate defendants anci con¬ 
duct a certified audit of those books and 

• records and oversee and account for all‘ 

• receipts and disburseiaente of tlic defendant 

.corporations; ■. • 

(£) en^jloy sucl; accountants orratioxncyjg and 

others as may be necessary in connection^'' 

* ^-With tlie clxschac^e of his duties above 
described; and * • •. 

(g) lending institutions arc authorized and crr.- 
powered to engage in steps acts described 
In sub-paragraphs, (a) and (b) of this para- 
- • * ond shall retain all monies v.’hicli 

: . j . . 

remain after these acts arc completed for 
. . ■ the benefit of public customers of the de- 

• * fendant corporations imtil receipt of further 

• Instructions from tlie fiscal agent. 

Defendants will bear all fees and expenses of 
the fiscal agent and his employees. Any payments 
nadc pursuant to this Stipulation, Undertaking 


• ( 4.3 


(k > ^ 
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and Order shall result in a li'’c suia being da- 
.posited in the Indemnity Account and shall in 
no v/ay impair funds licld by the defendants for 
custojac-rs. ' • 

1} The corporate defendants way retain ajid pay such 
.employees as they deem necessary and disburse 
such funds as tliey dccia' necessary for office 

• f 

and other expenses provided that ail expenses 
-so incurred shall be paid for in full by the 
corporate defendants and^ shall in no v/ay impair 
any-funds ov/j.ng to any public customers. All 
expenses herein shall be indemnified by deposits 
..In the Indemnity Fund by the individual defendants 
:.-J. Irving Weiss ^d Abraheua B. V.’ciss. - . ' ‘ 

>) The fiscal agent shall report all receipts and 
^sburseroents by the corporate^ defendants to this 
Court, and copies of said reports ore to be 

■ furnished to tlie Securities and Exchange Com- 

* % • • 

Rtission at its k’ev; York Regional Office, by 
10:00 a.m. each Wednesday, to spcal; as of 
the close of business the preceding Friday. 

i Similarly, reports shall be submitted as to the 

* 

condition of all cscroi-; accounts. 

) The defendants m/iy continue their respective 

Imvful functions in “conjunction v/ith the Atlantic 
Fund for Investment in United States Government 
• Securities provided hov/cver, tliat this Stipula¬ 
tion ir. in no v/ay construed to impair that portion 
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(7) 


( 8 ) 


or the Kestr^viuiny Oiacr with lespcct to coiuUicLii..:; 
l>usinei;s wiiile not in co).;pli.-inco v/ith tlie Kct 
Capitol rcguircr.;3r.t3 of Section lS(c}{3) or the 
Sr!Cui:i'J.Gu Kxch.incc Act of 1?)34 and Hulc i:.c3-l 
ttexx-undcr and the penalties . a connection thcre- 
with ineludiny^but not liraitcu to contempt of 
Court or any other penalty for violation’thereof. 

In conncctipn therev-ith all the defendants have ' 

, been adviced that it is still the plaintiff 
Coiiiiiicsion's position notv/i tiistandiny the affi¬ 
davit of William Sv;cdlov; dated March 30, 19 71 
that the defendant Capital Counsellors, Inc. 

Is not in compliance v/itli the aforesaid Rule 
J.5C3-1. ; ^ ‘ ' . 

Mie individual dcfendaiVcs shall initially fund the 
Indemnity Account v/itli a deposit of JT^-OC-by the 
next business day after the siejniny of this Order. 
-Each succccdiny required deposit shall be made 
prior to or sinultancous v>ith the related expense 
item. Miis p.*ragraph (7)'is* subject to tlie off- 
settiny credits in paragraph (3) hereof.* ‘ *• 

Capital Advisors' publicaUon - Money i Credit ' 
•Reports - may‘'continuc to be publisl.ed and mailed 
■ to clients who v/crc subscribers as of tlie last 
nailiny, provided Unit these subscribers receive 
copies of all Coinission litigation releases per¬ 
taining to this matter (one copy of each of 
whidi will bo furni.*;hcd to the dcfejidants) i,ith 
the separate notation that tire defcndajits deny' the 
allegations and arc requesting a hearing of the 


IT] 




faces; iuid provided further timt all expenses 
incurred directly or indirectly therewith will 

.• be bonded I- a sum equal to these expenses }y?lnrs 
0 

■ deposited in the Indcimiity Account. 

(9) All opposing fapers arc to be served upon the 
plaintiff by 4:00 p.m. Fridciy, April 9, 1971, 

(10) This Court Shull retain juristUctidn of this matte 
ior all purposes-ihc n *„.v . 

(U, of any 

has been made by plaintiff. Securities and Kxcluaig 
Commission, or any menJaer, officer, agent or rc- 
.. presentativc tliereof in consideration for this 
Stipulation, UndertaJeing and Order.. 


CAPITAL COUKSKLLO.^S, IRC. AMD 
CAPITiVL /»DVISOI>.S, IKC. 


WiiltJS 


lUiivjLciualTy 


AUiyvK^U-J B. WiJlSS, Indi^dbally 


WAV!D MOU„■ r,:i 1; j lIS!;, 

Coujiscl for'all Dcfcndata; 


ViiJ.iAS DUFiy 

Counsel for Plaintirf ^V 


Doted: Mew Vorl:, r.’evf Yor 
/4^ril , 19 V 

• ‘i*. 








The v;it hjn oi: /.i:'c:Kjr Ariuerpoii & 

Co. r.r. JliscaJ. is vccattcl. Syc’n:;y li. ^.'ejrLhpj'i’crj 

150). Uroedvay, Ke\.’ Yc-rl;, i.'tv; Vorl:, 5.s hereby appointed 

lisca). itijont. . • ..V . ’J • 

1 .hereby appo.v.-t llashins (: Sills, 2 BrOi-idv.’oy, 
Key York, Ke\7 York, as cccountetit to copduet a certified^ 


audi.t as provided for by. 


Key Yo’b 
April u, 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
—-■-X 

SECURITIES AND EXCH-A'nGE COy^-USSION, : 

Plaintiff, : 


-against- 


I 


71 Civil Action 
File NO. 1390 


CAPITAL C0U:TSri.!.0.RS. INC., • 
CAPITAL ADVISOIJ.S, IKC., 

J. IRVING V.TISS, 

ABRAILAM B. VtfEISS, 


Defendants. 


* ’ ORDn'fe FURTIT^R N ODIFY - 
ING AND suppr !,' 

I TEMPORARY P.'- .^T:LMNTNC 
ORDER 

i 



X 


Upon the annexed affidavit of Sydney B. Wertheimer, 

\ ■ • 
the fiscal agent, for the corporate defendants^ herein, sworn 

to May 7, 1971, upon the appended consents hereto of all of 

the defendants and their attorney, and Paul..,V. Mifsud and 

nO^er uisi-K^iLf Cii. couii0cx wha pAa..r4wV..^r, .*avmg appeared 

before me and stated, for the record, that plaintiff ’..j 

C *• »i ^ /ti tr- r tJ f. 


ORDERED, that the Order to Show Cause and Temporary 

.4i* • 

Restraining Order of Judge John M. Cannella herein dated 
March 25, 1971, as modified by his further order herein 
dated March 26, 1971, as further modified and extended by 
the orders of Judge Irving Den Cooper herein dated April 2, 
1971 and April 8, 1971. filed April 5. 1971 and April 8, 
1971, respectively, be, and “the same hereby is furthermodi- 
fied and supplemented as follows: 
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Xa Sydney B. Wertheimer,' the fiscal agent herein. 

Is hereby designated as the sole_ signatory of the follo'wing 
time deposit accounts, presently in the name of “Sydney B. 
Herwheimer, as Fiscal Agent for Capital Counsellors, Inc., 
et al.": , 

• • Depositary Bank 

and Drai.:;. 

The Chase Manhattan Bank, N.A. 

One Chase Manhattan Plaza 
New York, New York 

The Chase Mai*hattan Bank, N.A. 

One Chase Manhattan Plaza 
New York, Njw York 

First National City Bank 
55 Wall Street 
New York, New York 

ai * of such other or further time.degosit'liccounts as he 
may open in his name as fiscal agent as aforesaid at either 
of the above banks or any other bank in New York City; and 
the fiscal agent shall have*the-full and sole authority and 
discretion to instruct the said banks with respect to the 
said accounts now or hereafter established, and to^effect 
any withdrawals therefrom; all provided, however, that no 
such withdrawal may be made unless either (a) pursuant to 
further order of this Court or (b) for the purpose of pur¬ 
chasing from or through the tank from which such withdrawal 
is made its certificate(s) of deposit, which certificate (s) 
■ay bear such interest rate or be purchased at such yield 
as the fiscal agent in his discretion shall deem appropri- 


. Maturity 

* Pate 
May 19. 1971 


June 1, 1971 


Jiine 10, 1971 
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•te, shall mature no later than sixty (60) days from the 
date of the fiscal agent's acquisition of the same a*>d 
shall be left in tlxo custody pf the bank through or from 
whom it was acquired, until thp same shall mature, be re-‘ 
deemed or sold as hereinafter provided. The fiscal agent 
is to have full power and discretion to jell or redeem (ei¬ 
ther at or prior to maturity)' any such certificate at such 
time and terms as he may see fit and, also at his sole dis¬ 
cretion, he may deposit the proceeds of such sale or redemp- 
[ tion, or of any time deposit, in any other or further time 

deposit account at any bank in New York City or reinvest 

* • , » 
the same in a later-maturing certificate of deposit matur¬ 
ing in sixty (60) days or less, also to be maintained in 
the custody of the bank from or through which he may ac- 
^uire the ezms. 


II. All funds received by any one or more of the 
defendants from (a) renting; customers• lists, (b) fees in ' 
connection with the Atlantic Fund for Investment in United 

States Government Securities, and (c) renewals of Money & 

s 

j Credit Reports shall be deposited by the recipient, imme¬ 
diately upon receipt thereof, in the account entitled 

"Capital Advisors, inc.-Escrow" m*..ntained at The chase 

Manhattan Bank, N.A. and designated as account number 910- 
1-262342, and hereinafter referred to as "Advisors* Escrow 
Account". * 


T 
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111. The paragraphs nvanLcred (4} and‘(5), at page S. of 

the order of Judge Irving Ben Cooper herein dated April 2, 

$ 

1971 and filed April 5, 1971, as heretofore modified and 
supplemented (hereinafter called the "April 2 Order") are 
hereby, effective forthwith, deleted in their entirety, and 
the follov/ing language substituted in'their respective place 
and stead: 


(4) (a) The corporate defendants may retain and 
pay such employees as they dee a necessary, and disburse 
such funds as they deem necessary for office and other 
expenses, all provided, however, that (i) no such de- - 
fendant may incur any expense, or make a'ny disburse¬ 
ment; unless for an activity herein permitted to be 
conducted by it and in accordance'with"ihe conditions 
and limitations, if any, upon such activity herein con¬ 
tained, including, without.limitation, the approval by 
the fiscal agent of the employment of personnel if and 
the extent such approval is herein required; and 
(ii) no disbursement be made, in any event, unless 

A* '• 

with the approval of the fiscal agent endorsed thereon 
in accordance herewith, or upon further order of this 
Court. 


(b) The defendant Capital Advisors, Inc., 

in addition to such other rights to continue its ac- 

^ • 

tivities as it may have hereunder, shall have the 
right to continue to rent and maintain customers' 
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'lists owned by it in the normal and usual course of 

its business, dhe said defendant , in connection with 

such activity, may employ only the minimum number of 
* • • ✓ * 

personnel consistent with the continued operation of 

its business as aforesaid. The defendants, or any of 

them, may also employ such personnel as the fiscal 

€ 

agent, in his sole discretion, may deem necessary or 
advisable, and may approve, (i) to perform caretaking 
functions in respect to the records pertaining to dis¬ 
continued activities, such as the Government Bond Plan 
and the Put and Call Plan, (ii) to assist the fiscal . 
agent and/or Haskins & Sells in the retrieval from or 
collation of information contained in such records or 
(iii) to perform such day-to-day bookkeeping functions 
as may be essential. 


(c) The fiscal agent shall have the follow¬ 
ing authority and discretion in respect to the employ¬ 
ment of the personnel by either or both of the corpo¬ 
rate defendants. . Such discretion shall be sole and 
unqualified, subject, however, to the right of any cor¬ 
porate defendant to apply to the Court, upon notice 
to the plaintiff and to the fiscal agent, for an ap¬ 
propriate change or modification in respect to the 

fiscal agent's exercise or non-exercise of such dis- 

■ . ' - * 
cretion in any particular instance; 
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•(i) The right to discharge, with or 
without cause, any employee of any corporate 
defendant, upon such notice, *.f any, as the fis¬ 
cal agent may deem necessary or appropriate; 

(li) The right to arrange, with any 
present Employee, for a reduction in his or 
her number of hours per week or per day that 
such employee presently devotes to the busi¬ 
ness of his employer; provided, however, that 
there be a reduction in compensation on a pro 
rata basis, to reflect such reduction in hours; 
and • , 

(ill) The right to approve the employ¬ 
ment by either of the corporate defendants of 
' any person to replace an employee who has died, 
resigned, or been discharged. 


(d) Without limiting the authority and dis¬ 
cretion of the fiscal agent as in (4) (c) above provided, 
the aggregate gross salaries paid by Capital Advisors, 
Ihc. in respect to its activities, if any, permitted 
in respect to the Atlantic Fund for Investment, may 
not exceed $ 209.00 per week." 

•(5) (a) Defendant Capital Advisors, Inc. may, 
at periodic intervals, but not more often than weekly, 
draw upon the Advisors* Escrow Account and submit to 
the fiscal agent, for his approval as hereinafter 
provided, checks for payments the making of which it 
considers would not breach,or violate any restraint 
imposed by the order herein dated March 2S, 1971, ns 
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"heretofore or herein modified and/or supplemented. All 

checks, so submitted shall be accompanied by an affida- 

vit in the form and substance set forth as Exhibit 1 

of this stipulation, and forming part hereof, which af- 

• ^ 

fidavit shall be executed by J. Irving Weiss and Wil¬ 
liam Swcdlbw in their capacities more ‘particularly 
therein set forth, with all blanks therein, and in the 
schedules annexed thereto, appropriately filled in. 

The checks submitted shall be listed in Schedule A of 
each such affidavit and there shall be appended to the 
said Schedule A the certification of Haskins & Sells 

4 

to the effect that the disbursements therein listed 

are for expenses actually incurred by defendant Capi- 

* 

tal Advisors, Inc. for the respective purposes there¬ 
in set forth. Each such affidavit, together with its - 
annexed schedules and appended'certification of Haskins 
& Sells, is hereinafter referred to as a "Check Approv¬ 
al Request". Prior to the submission of each Check 
Approval Request to the ‘fiscal agent, the defendants 
shall cause a copy thereof to be personally delivered 
to the New York office of the Securities and Exchange 
Commission, 2£ Federal Plaza, New York City, and proof 
or admission of such delivery, and the date and time 
thereof, shall be appended to the original thereof sub¬ 
mitted to the fiscal agent. Ihe fiscal agent, in his 
discretion, may vary the form of Exhibit 1 and/or of 
any schedule thereof, and/or may require such other or 
further affidavits or proofs as he may deem appropriate. 
Plaintiff's failure to object to any disbursement shall 
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"In no wise bo deemed to exonerate defendants or any of 
them from any liability or responsibility with respect 
to such disbiftsenent or the incurring of the relevant 
obligation thereof. 

(b) The fiscal agent may, in his sole and 

• * 

unqualified discretion, either approve, or withhold 
his approval, in re'spect to any one or more chocks 
listed in a Check Approval Request and, if acting in 
good faith, he shall have no liability or responsi¬ 
bility whatever with respect thereto (including, with¬ 
out limitation, any liability or responsibility to 
any creditor, stockholder’or customer .of any of the 
defendants, m the exercise of such discretion he 


may (but need not) rely, wholly or iiTpart, on the 
truth of the statements made and data set forth in 
the referable Check Approval Request. The fiscal ' 
agent shall, however, defer- approving any check in¬ 
cluded in a Check Approval Request until 12:00 noon 

of the day following the date of delivery of the copy 

% 

thereof to t'he Sfecurities and Exchange Commission, as 
reflected by the proof or admission of such delivery 
appended to or endorsed dpon the original. 


(c) The fiscal agent shall indicate his ap¬ 
proval of any check by affixing his signature to the 
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■following legend, which shall be endorsed upon the face 
of the check and The Chase Manhattan Bank, N.A. is au¬ 
thorized and directed to honor any check bearing such 
endorsement and signed by the fiscal agent as afore¬ 
said: . . 

* t • ® 

•APPROVED . ' < 


• SYDNEY B. WERTilEIMER, as Fiscal 
Agent for Capital Counsellors, 

. Inc. and Capital Advisors, Inc.' 

• • • 

The fiscal agent shall return to Capital Advisors, Inc. 

any checks which he disapproves, with a brief explana- 

\ 

tion of his reasons for such disapproval. Despite any 
such disapproval of any such check. Capital Advisors, 
Inc. may, if it so elects, apply .o the Court for ♦'he 
Court's approval thereof. , 


(d) Anything herein to the contrary notwith.- 
standing, neither the approval of any check by the fis¬ 
cal agent, nor the* payment thereof by the drawee bank, 

A* ’• 

shall in any wise absolve the defendants or any of them 

from any liability or responsibility which they might 

% 

otherwise have in the event that the Court should de¬ 
termine that the withdrawal of funds effected by such 
check, or any act, matter or thing done or suffered to 
be done by the defendants or aay of them which led to, 
or in any manner relates to, the issuance of such check. 
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•shall have been in breach of any rest.raining order of 
this Court then in effect." 


# 


I IV. Defendants J. Irving Weiss and Abraham B. Weiss, 

immediately upon the signing of the within order, shall de¬ 
posit in the Advisors' Escrow Account (cither as a capital 

contribution to Capital Advisors. Inc., or as a fully sub- 

. ■ 

ordinated loan to it on such terms as may be approved by 
plaintiff) the sum of $5,484.29. j.Defendant-Capital Advis¬ 
ors. Inc. shall forthwith pay to the fiscal agent, out^f 
its aforesaid account number 910-1-362342 at .Th^hase Man¬ 
hattan Bank. N.A.. the sum of $5,175.00 as and for the fis- 

' / 

cal agent's fee for services rendered to and including Fri- 
day, April 30, 1971, and^^t^ further sum of $5,334.50 to 
Haskins & Sells as and for its fee for services rendered, 
a-.- disbursemer^ incurred, through the same date, rne said 
fee of the^iscal agent shall be exclusive of such disburse¬ 
ments as he has heretofore incurred, which disbursements 
shall be later computed and billedr[ The order herein of 
April 2, 1971, insofar, as the same relates to the creation 
and purposes of the said “indemnity Account", and offsets 
thereto, is hereby modified (a) so as to impress upon the 
said lnde.mnity Account a first lien and charge, prior to 
the rights of any public investors, customers or creditors 
of the defendants or any of them, in favor of the fiscal 
agent and Harkins & Sells, respectively, for their rcspec- 

. . ....JV 

tive disbursements herein heretofore or hereafter incurred. 
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I and for their further fees herein for services rendered, and 

(b) so as to include, as additional offsets, the aforesaid 

sum of $5,484.29 when and if paid, as hereinabove provided, 

f - — 

and, also when and if paid, such additional sums, if any, as 
defendants j, Irving Weiss and Abraham B. Weiss may hereaf¬ 
ter pay into Capital Advisois, Inc. as capital contributions 
or as fuDy subordinated loins on terms api^roved by the plain- 
tiff. I The fiscal agent and Haskins & Sells shall render 
their further billings on a weekly basis commencing with the 
week ending Kay 8, 1971, and each such bill shall be paid by 
defendants within five business days after the same has been 

rendered, if any fee or disbursement be disputed, the same 

I ' ■ 

shall-be-fixed-by-the Court. Jr^ie obligation of the defen¬ 
dants to pay the disbursements, herein, and further fees 
herein, shall be joint and several, and such bbligations may 
be enforced by the respective obligees with or without first 
resorting to the Indemnity Account,. 

V. Haskins & Sells are authorized to continue their 
audit of the condition of the corporate defendants, as of 
March 31, 1971, which is the date-of the most recent fiscal 
each such defendant, and to continue to perform 
such other services, if any, as the fiscal agent or Haskins 
& Sells may request from time to time by way of verification 
of the accuracy of any of the corporate defendants' current 
accounts or of any statements furnished to the corporate de¬ 
fendants or to the fiscal agent. The authority and discre¬ 
tion vested in the fiscal agent pursuant to subparagraphs 
(d) to (f), inclusive, of Paragraph (2) of the aforesaid 
April 2 Order as heretofore'modified shall not be deemed to 
carry with it any obligation on his part to exercise the 
same, and ho may exercise any such authority or discretion 
to such'extent, and at such times, as he may determine. 
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VX. Mo withdrawal may be made from the Indemnity 
Account ('i'ho Chase Manhattan Bank, N.A. account number 910- 
1-362227) unless with.the approval of the fiscal agent en¬ 
dorsed thereon or upon further order of this Court. 

• y 

VII. The fiscal agent is hereby autho;:i7.cd to demand 

• • 

and receive from any creditor or former creditor of any of 
the corporate defendants (a) such paid notes or other ne¬ 
gotiable instruments as such defendant may be, or may have 
been, entitled to receive upon payment of its indebtedness 
to such creditor, and (b) confirmations of sales of. Treas¬ 
ury bills and statements of account, in such detail as the 
fiscal agent may reasonably request in order to facilitate 
audit of the corporate defendants' books of account. 


VIII. The fiscal agent is further authorized to perform, 
or delegate the performance of, such work, if any, to incur 

such disbursements, such as telephone charges and cost of 

• 

mailings, if any, as he may, in his discretion, deem neces-* 
sary or appropriate in order to respond to inquiries by pub¬ 
lic investors in the Government Bond Plan and/or the Put and 


D 


Call Plan, or others who have dealt with either of the cor¬ 
porate defendants, as to the status of the within proceed¬ 
ings, and/or to generally advise interested parties, from 
time to time, as to such status, by form letter or otherwise. 


XX. As modified and Supplemented hereby, the Order 
to Show Cause and Temporary Restraining Order herein dated 
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March 25, 1971, as heretofore modified and extended, shell 

. ■< 

remain in full force and effect. 


Dated: New York, New York 
May 7, 1971. 


//.iPO /?. A. 


. UNITED STATES DISTRICT JUDc/e 


The undersigned hereby consent 
to the foregoing order: 


CAPITAL COUNSELLORS, INC. and 
CAPITAL ADVISORS, INC. ^ 

c/ rf' 

By: -- Q 

// J. Irving Weiss’ 


/ y Ue xxvj.ng iveiss 

/y . • V ^ 

_ il-L 


By«_ 

i 


Abraham B. V/eiss 



,:G 


.o'. IRVING VJEISS, . Individually • 

. o 

‘Abraham B. WEISS, individually 

V .s ^ 

DAVID M0U:iTA.'I, ESQ. , j 

Counsel for all Defendants 

^ , -- 
tlf t*. ■•-•I ^ ^. 

y/ 


//.V. 
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IQitftrb S’talrfl Diiitrirt dourt 

SOUTHERN DISTRICT OF NEW YORK 


81CUBITIU AND Exchange Commission, 


againat 


Plaint ilT, 


Capital Counseu.ors, Inc., 

C'ai-itai, .XnviMiKS, Ixr.. 

J. Irmxi; A\ .\iii:AHAii H. XN'ei.--. 


Defonikiiits. 


71 Civ. 1390 

RECEIVER’S REPORT 
. AND 
PETITION 


To THE IIox. Invixo Ben Cooper 
United States District Court: 

The petition of Sydney B. Wertheimer, respectfully shows to the Court and alleges: 


The Procedural Background 

. ®y Order of tliis Court dated April 8. 1971, which modified earlier Orders of this Court 
rated March o, 19 <1 and April 2. 1971, Petitioner was appointed Fiscal Agent of Defendants 
Capital Counsellors, Die. (“Counsellors”), and Capital Advisors, Inc..(“Advisors”); and by further 
Order dated June 11, 1971, Petitioner was appointed Receiver of all assets and property of said 
defendants and of all assets or property which they carried or maintained for tlie account of others. 

2. By further Orders of tills Court dated September 21, 1972 and December 21, 1972, among 

other tilings: - . ^ 

(a) the Fiscal Agent’s account for the entire period of the fiscal agency, and the Receiver’s 
Account from June 11,1971, the date of hi.s appointment, through December 31.1971, was approved, 

(b) Participants in Counsellors’ (Toveminent Bond Plan and Put & Call Plan, and certain 

Other persons reflected on the books of Counsellors and/or Advisors as creditors of either or both, 
were, as hereinafter more particularly set fortli, “deemed” without the necessity of action on their 
part, to have filed claims against Counsellors and Advisors, ^ 

(c) the form in which such participants’ claims other than “deemed” claims (hereinafter 
called “Claims for Excess’’) and any other claims must be filed was provided, and October 30. 1972 
was established as the “bar date” beyond wliicli no furtlier claims could be filed without leave of 
the Court, 

(d) the Receiver was required to. and did, file a report, following the bar date, setting 
forth the nature and amount of the claims against Counsellors and Advisors, 

(e) interim allowances were made to the Receiver and his attorney, and 

• (f) approximately $3,000,000 of Counsellors’ total assets of about $.’).000,000, was. as here¬ 

inafter more particularly related, distributed to Government Bond Plan participants with ])liis 
liccount balances, as interim distributions on account, such distributions being intended to constitute 
the miniimim re.xpective aninnnts to wliicli those participants would be entitled irrespective of how 
the Court ovontiiiiily resolved the question of wliat the relative priorities should be between the 
various classes of claimants. 

• The Beuef Sought on This P e tition 

3. This Petition seeks a Court hearing upon the following items: 

(n) Approval of the Keeoiver's neeouiits from January 1, 1972 to Alareli 31. 1973 inclu.<ive. 

(b) The nature of what further proofs, if nay. are rixpiireil to bs submitted by "deemed” 
claimants against Counsellors and/or .\ilvisors ns a coiulitioii of allowance of their resi^rtive 
claims and the time niul luaiiiier in wliicli such proofs should lie siiluuittiHL 

(c) The <lis|)osition of the aforesaid “Clniiiis for Excess” heretfj'ore file<l. all of wliieli. as 
hereiHafter set foi tli. the lli ceiver reeoiuiueiuls be deemed timely tiled but bi- dionllowed on tludr 
iiK-rits, and llu- di>p<)>iiioii nf mm-Ii utlirr or furtlier elaitiis. if any, .i.s nuiy have Iweii <luly and :!;:i'-ly 
subiuitteil In the Receiver, aiid either api>reve«l i>r re.i<ft<*«l by liiiii. 

(d) 1 he reialixe prioritie.s to Ik- a«'<'nr<led to all alloweil el.'iitiis in the distribiitiou •*" tlo- 

II -el. !■ -la II Ill 1 ;.. ei\. I . Ii.md-. ii >• ji. ., 1 * li . . !|•■l dl'' . ‘ • • 
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( 1 ) Counsellors, 

(ii) Advisors, ' - ‘ 

(iii) both coriiorations; 

nnd to what extent any assets of eitlier corporation should be deemed impressed with 
a trust in favor of any claimant or class of'claimants. 

(e) Approval of further interim nllownnces to the Receiver, liis counsel nnd Haskins & Sells, 
the accountants for the receivership estate. 

(f) _ The removal of certain restraints, hereinafter more pnrticularlv descrilied. relating to 
the disposition of certain funds in the Jiands of the R«*ceiver, to the extent, if nnv, that such 
restraints arc still in elTect. ' 


The Assets Remaining to Be Distributed 


hereinafter set forth in greater detail, the assets of Counsellors wliich, as of March 31, 

1973. were av.nUnMe for di«tri)>u*:en nr li.nd 1.. di<tril<iifi-d enu-i-t of ca.li a■.'.-re•J•:l»;|.L' :>hnr.t 

F'l.lKXUWMi („f xvhii-h ah.lilt ir;:.iiiin.iinii ha..; Iirn ti.iore. h... n di.-inl.iited i.u acvi.imt to '•liliP • viin! 
Bnlaiiee^ (. lainiaiit.- . as hereiiiaiti r di iiut d i: and \al«cd. a.- ui' .March ^11. 1973. at 

$ 220 , 01 . 1 , cniisistiiig cliielly of >toi'k ot .\dvisor?, wliieh is (’iiiiiisi'llor,-* wlmllx nwued -'.iIim ',.arv. 
Advisors lias been almost fully liquidated aud its present net worth is appro.xuiiately $200,ik'd*. 


Nature of the “Deemed” Ct-mms '> 

Paragraph 6 of tliis Court’s Order of September 21, 1972 providc<l, among other things, 
that participants in Counsellors’ Government Bond Plan and Put and Call Plan were to lie deemed, 
without furtlier action on their part, to have filed claims against Counsellors ns follows :** 

*^(*) Persons who had a Haskins & Sells zero account balance will be deemed to have filed 
a claim in tlie amount of such person's net investment, 

(b) Persons who had a Haskins & Sells minus account lialancc will be deemed to have filed 
a claim in the amount of such person’s plus net investment retleeted in Schedule A or Schedule 
B of the aforesaid Receiver's August IS, 1972 affidavit less the amount of such minus account 
balance, 

(*) Persons who had a Haskins &, Sells plus account balance will be deemed to have filed 
a claim for the amount of such plus account balance and, if Schedule A or Schedule B^as the 
case may be, shall rcllcct that any such person has a pTbs net investment, a further claim for 
the amount, if any. by which such plus net inx'estrnent exceeds the amount of such plus account 
balance of the Receiver's August 13, 1972 affidavit.” 

The purpose of this provision was to render it unnecessary for partieijiants in these Plans to 
go to the trouble and expense of engaging counsel to prepare and submit forii’nl proof of either 
uheir respective net investment in the Plan.<, or their Haskins Sells account balances. Tiiese 
leapective amounts had already been reported to tlie Receiver and to the Court by Haslcins & .Sells, 
which firm had, pursuant to the Court's direction, conducted an audit of Counsellors’ books for the 
purpose of determining the respective interests of participants in tlie Plans. 

6. Paragrnpli 7 of the said order of September 31.1972, proxHded in effect that certain claims*** 
listed in Schedule C of the Receiver’s August IS, 1972 affidavit as hanng been approved by the 
Receiver, in whole or in part, were to be considered “deemed claims” to the extent of such approval. 

I 7. As provided in subparagraph 14(d) of tlie September 21, 1972 order, all “deemed claims’’ 
were to be deemed asserted against Counsellors and Advisors, jointly and severally. 

8. Subparagraphs 14(a) through 14(c) inclusive of the September 21, 1972 order provide in 
effect that the Court, for good cause sliowhi by any interested party, may require any "dor-rned'' 
or other claimant to furnish evidence in support of liis claim; tliat the validity of any deemed claim 
may be challenged by the Receiver, the SEC or any other claimant, upon such notice and time as 
the Court may direct, and that the relative priority of any deemed claim shall likewise be deter¬ 
mined upon such notice and at such time, os tiie Court may direct. 


• Subject to tax claims, further adminiitratinn expeaws and to claims, under the Federal Sivtiritie. Laws 
by participants in ('oiiiiscllors’ "(iovemment Komi riun" amt ''I’ut ami Call I’l.m”. to receive the amount of 
their respective investments to the extent tucli claims are alloued and are not satii>ticU out of the a«-e;s of 
Counsellors. As hereinafter iiidirnted. .tssiiminc such rinims arc allowed (and Kreeixer rceommciids th.' v h< 
allowed) the assets of Coiinscllort will bo insul'iicicnt to satisfy them, and the lU'ficu'ncy, cou,so»|u. titly a-ocrt- 
able against the assets of Advisors will far excivd Advisors' net worth. (Sec I’ar. 31 footnote, in/r.il. 

** .^tl refiTenees made in s.oid Order to Hnskins & Setls aeeount halanrea meant balaneea os of Deeember 
31, 1971. as hiTctofcre dclcrmiiicd l>y IKiskins A- .'-ells. . ■ . , 

*** Mcotljr rlaims of tr.sdc ereiliton of .\dvisnn. ^ 

. 
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DEriNITIONS OP VAWors Tvpks of Ci^IMS and Ci-aimantb 
ordo^f^s'MS:,Tr C(c) of the Conrt*. aforesoid 

fc ...ount of ..c. piu/;::;i i:Xe^r 

Account iScClli.r"^^ under the Govern,nent Bond l>lnu are l.ereinafter called “GBP 

under 8 uLpara-ronhs(dn/n !i r r ‘ ** *" •'"•►■para-rnph (i(c). and all deemed claims 

Excess of \tl fuv.Mme collectively called “Claims for 

n,rt Overauv” i 1 ■ f‘"- ‘>‘c ^^uke of brevity. “Claims for Invest- 

W fnrtl er claims ^ PuraKraph 7 of tlie said order, and all such oil.er 

parlicip.nnts and their respective profit whicI.'‘tSM It'set fird"“rFidbu'^ 

both^G,c'^d^t.s1'tor"amlI,t^m?^'‘n'“ deposited monies witl. Counsellors intended bv 

eate to L formed Tit J investment in the next Government Bond Plan s^■ndi■. 

^ ‘ administration of Counsellors’ affairs, and restraint of its 

“Abortive mp Tn. ' ♦ ^«\ An itemized list of the investors (hereinafter called 

Recoumexdatioks as to Allowance of Claims 

m.^ O^.'™ CI.im, PC Aocomt CUim. ud Ctaims for Ii.v«f. 

ag»in° CouSt.^Tori *''' priorities li.r.in.ft.r set forth) as el.itns 

Jvi.or..„,77ts[77„,r.7:s^^^ '‘I- 

temter 2l‘“l072 thilTclnim?"„®“’,’ paragraph 8 of the aforesaid order of Sep- 

ipXrtir “ “>■• ‘■“'“S’ “ •”>■• " “» Caartlrdoem 

«d*lh«7l'‘AtoSfoel'HP cl"’ !il°''n'* '"7* respeeUve attioimts set forth in Exliibit 1 liereot 
hereof. * Claims be allowed in the respective amounts set forth in ExJubit 2 

Akalysis or Reasons foe Receiver’s Recommekoatioxs as to Auaiwances of Ceetain Claims ' 

of Jfe vlHot'wmit lit Claims an.l claims for Investment Overage 

r«,!rt 1 Account Balance Clniiiiants are based upon tlie initial Haskins & Sells report to the 

S«„.elT ^‘•’‘^‘•■'•ers Staff, both of whirl,, in turn. I^re b^rd upon 

^oZ lrL T “"■' -ouhl not. in Receiver’s opinion, sene Z 

Mcful purpose to require tliese clniiimnts to submit proof as to the amounts of their claims Fur' 

S!^"her:i. ”ir"‘’"" i" '”®'* •" Counsel’s J emorandl of Law to bj 

S^nln l: *■“* ^“"‘^•“‘*‘'‘1 "« proof of reliance upon particular n,,srcpresenVt?ou» 

A P ^ IM ^ ®‘“‘® material facta, should be rcquircil of Government Bond Plan or Put 

PU- '’’"f ’‘'.■.'l.''''’'’'’*..V i ■'•■**'•'’ ^’o"mlH>r 10. 1072 at paire 4 f.-reof. li..ts a nu-du-r 

of Claims for Kxee^s f.le.l bv GBP and PC Pl.on p.articipnnts piirsimnt to Pancraph 3 of this 

L.1 J 



Court’s order of SeptenilK>r 21 IO 70 Alil.n. 1 

the bar date, the time lapse wasnot”nmt niul^p’” claims were filed later than 

•liouhl not !h. l..nrre.| r..; l.-item" s L^sho^ Z:' reeomniei.ds that such claims 

traV’ ' claimaii! ahsS't V silx^rfil' 00 , 1 ? onti to The^lS!.' 

bJ'i ™’'; o,- „,,.. ... 

to be unjustified on its fare, and tlie Receiver Ins V ' *'» ^ '’•'hmee thereof np]H-ars 

the nature of a request for ;.|just,tnt ^ m l i ’‘'‘■i';.'’ ’*• • ^ TonLu i* in 

of his neeoimt bnlnnee. Tlv error |n, “rithnietical error in the ori-inal eomivitat on 

.... 

* • 

RtXOJIMENl.ATioX AS TO PlUoRITV OK ('l.MM^ 

.COO„|,.,1 ,„ ..7l ", 1 ;!;! , i", “Vl" ... ,i,„ 

claim against Counsellors for reimbursement for Jo " 'i*’ uiuoie.' .'iher tlim-s, Aiivisor's 

■ellors’ behalf for administration expenses tax cllim" Advisors on Coun- 

ther administration expense and taxeLs niay lie reaTonahh ' J< =^vrves for siidi far- 

balance, together xvith the non-cash assets of (TounSlh,^ L''^' '■‘‘“‘“‘‘u? Msh 

funds, one, hereinafter called tlie “Oeneral Fund" eon 't- ‘'™ «’Parat.‘ and illstinet 

wUors’ tax refunds receivable. x4ich were valued ’at A VdrCoua- 
Advisors; and the otlier. hereinafter called the “tiltP^l'!^ r* 31. 1P<3. .Tnd the .<t.Ack 

wUors’eash. Receiver further reelnmields mt Coun- 

OBP Account Balance Claims, pro-rata. * ^ ^ ^ utilized. 111 its entirety, to satisfy 

the GBP AwIunt'BlhllcTcia,^^ fuH^ cTahns ** insufficient to satisfv 

Account Balance Deficienev Clahns’’) shall ®“F** (herein referred to qs “GBP 

aaims for Investment oSrag^m.dVt 

pr. fo«fo, o,.t ot . 1 ,, ,ha„ .h, .„,k cj A,i;i,„„,- 7;;“;™;;,.!r;“77';.-,r77'' 

'i- Tr' "f"-' •» - 

tiOM, consist solciv o'r^^lilwjfhvnh^iA^^cL^I (nhicli. witli insienheant -xc-n- 

to pay Advisors unpaid administration exiwnses ^ ^--171)00) W .nj,plied first 

lish Court-approved reserves for such further « li ’ ■ / * claims as are allowed, and to estab- 

•onably anticipated. nnd Gnt t m ren niV. ' ■ ami taxes as mav he r.-a- 

tanto, of all allowed cl.nims n-ain^t Arlvi^ors^lliT'rV ** pun ’ 1 '^®'* I’"' ""'"*' P'"''' or. 1 pro 

PC Account Balance c"ims?a"ms 0^*fi-ency CiaL, 

and General Claims ag n'inst AdvisoK.”'^ uvestnient Overage. General Claims against Counsv!Io.-s; 

Analysis of R^sons fo„ the Receivee’s Recomme.x-p.ation.s CoxcEEsi.vr. PamniTY or Ci-u.ms 

& Selis Ma?eh''31.'7nV3 ?opor\'7 referrisl to as the “Haskins 

to Counsellors and Advisors, for tlie periwl IWmh^r's^ Hri”T|*“’" ‘V*'' ''d""l.'itic.n in re-p vt 
statement of Counsellors’eas], n Jipts and d s7 rd ^ •'‘od « 

..to;", -.'K t7.7"-c '•v;- '« —!«• 

inpni. anil |•ilril;;r.ll•ll :!I 

....... * 
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24. The Kt-ceiver lias causwl nn analysis to l.e made by his stalT, with the cooperation of 
Hoskins & bells, in order to determine wiiat portion, if any, of the assets of Counsellors, as of 
March U). ]!M, which was tlie dnto (hereinafter sometimes cnlleil the “critical date") of inception 
of Court jurisilictioii over the asset.s and ulfairs of Counsellors nml Advisor.s. .»ihou'«l lie considered 
u a separate trust fund (the “CiUl* I und ’) for the iK-nefit of nny particular class of clntmnnts ns 
distinct from tlie portion of Counsellors' assets which should be considered ns available to all of its 
creditors (the “General Fund”), 

25. Such annhsis revealed tha^ as of the critical date Counsellors had three bank accounts, 
one entitled “Government Securities Division Account” maintained nt Chase Manhattan Bank, 
anotlior ciititloii lirpilar Accoiiiit innintniniMl nt tlio snine liauU. and a third, iH^anui; no paritriilar 

maintained at Chemical Bank New \ork Trust Company. The last two accounts mentioned 
had balances of $40,09.') (Chase) and $21,853 (Chemical) as of Uiat date. 

founsellors bonk.s of .nccoiint discln>ied tluat eonnueneinc; at le.ist as carlv .as .Tnnuary 1, 
1970, about litteon inonths prior to tho orifira! date, the-casli balances inaiiitainod in those two 
accounts Mere deri\ed larjjely. it not entirely, irom the proceeds of .siiliscriptinns to the stuck of 
Counsellors, and that neither oi siicli ncrouiits m-.is treated as a ropositorv of funds belonging to its 
customers. Hence the Keceiver has concluded that the aggregate amount of the balance of these 
two accounts ns of the critical date ($08,548) should be deemed a pener.nl asset of Counsellors as of 
that date, and that, sinc"' the anionr.t ot s.nid liainnces li.ns continued to form part of the ndininistra- 
tion assets iu his liands, lirst as fiscal agent and later as Keceiver, $08,548 of Counsellors' cash on 
hand as of March 31,1973, should be deemed to be a General Fund asset, attributable to the afore¬ 
said bank accounts. 

27. It fnrther appears that as of the critical date Counsellors had the following non-cash assets, 
and that none of sucli assets was ever treated as the property of its customers: 


Critical 
* Volut 

Beeeivable from GBP customers.... $ 3,737 

Beoeivable from Put & Call customers. 15,865 


$19,602 

Flru corrective adjustments made by Haskins & Sells .._2436 


Total receivables from customers... $21,733 

Refundable income and franchise taxes. $26,761 

Plus corrective adjustment made by Haskins & Sells. 1,235 

Total refundable taxes... $27,996 

Investment in shares of Atlantic Fund .. 4,040 

Investment in shares of Advisors. —O—' 


28. From the critical date through March 31.1973 a total oT $8,899 of the receivables from cus¬ 
tomers was collected by the Receiver. The balance of $12,839 has been written off as uncollectible 
since the expense of proceeding against the many participant.^ involved would far exceed tiio fore¬ 
seeable recovery. Keceiver accordingly recommeiuls tlint $S.S09 of Counsellors' cash on hand .ns of 
March 31,1973, be deemed to be a General Fund asset, attributable to receivables from customers. 

29. The shares of Atlantic Fund were sold by the Receiver during the course of administration 
and yielded net proceeds of $4,078, slightly more than the critical date value of these shares. Since 
the said sum of $4,07.8 has continued to form part of the assets in the Receiver's hands. Receiver 
recommends that $4,078 of Counsellors’ cash on hand as of March 31,1973, be deemed to be a Gen¬ 
eral Fund asset attributable to shares of the Atlantic Fund. 

80. $7,500 of Counsellors’ tax refund claims accrued as of the critical date have been collected 
and tlie balance of $20,490 remains unpaid, although Keceiver is advised that eventual collection 
thereof is likely. .Since both the amount collected nnd tlie amount unpaid have continued to form 
part of tlie recidvership assets Receiver recommends that, as of March 31,1973, $7,500 of Counsel- 
lors’ cash, attributable to a tax refund heretofore made, and a claim for a further tax refund of 
$20,496, be deemed to be General Fund assets. 

81. Jlence. to recapitulote. Receiver recommends that as of March 31. 1973 and thereafter, the 
General Fund of Cnunsellors 1 h> deemed to euiiMst of the following assets: 


• S$ee fnoliHile to parocrenh 31. infra. 


% 
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Cash 

Attributable to Counsellors’ Regular Account nt Chase Bank 


and its Account at Chemical Bank.. .. $ 08,548 

Attributable to collections of receivables from customers. 8..S99 

Attributable to Atlantic Fund shares. 4,078 

Attributable to tax refunds collected. 7,500 


Total Cash ... $ 39.025 

Son-Cash * ’ 

Attributable to claims for tax refunds. $ 20,490 

Attributable to shares of Ad\'isois. 199,51?* 


Total Xoii Cii.h . $22(\(M 


32. Further analysis (li.-elosed tliat. ns oi tlie eritii’al date, ('nmi.-j lli'!'-: \\a- iiiiiei*;' '! !" ''‘iiic 
'fourteen b.inks. loe.'ifoil in v.nrious j'arts ni' the country, in the a'/'.rn-.'ate pi ineipal aiiioiint of 
approximately $(>.j,l)(X),000. for loans made on iM'lialf of the various Cioverninent I’ond I’laii s\ii- 
dicates wliich it had organized for tile imrpose of acquiring and holilin^ short term I’.S. Treasury 
Bills and eventually ‘’switehing ’ tliese into lomr-term government ohliimtions. In each instance, tlie 
Treasury Bills were pleiiged to the resjiective hank as security for the respective ioaii. Haskins & 
Sells has advised that, as of the critical date, there was “cash in transit” to Counsellors from these 
banks aggregating $3,312,107, representing the equity of the GBP participants in tlie net proceeds 
of the Treasury Bills, after pajment of the loans secured thereby. 

33. The aforesaid cash in transit was received by Counsellors during the month of April 1971, 
eommencing after the entry of tlie Court Order of April 2, 1971 directing the liquid.ation of the 
loans and placing the administration of Counsellors under the jurisdiction of a Court-appointed 
fiscal agent.** The bai^;s and the fiscal agent M'ere. by the terms of the said Order, authorized 
and empowered to treat the net proceeds of the liquidation of the loans ns being “for the benefit 
of pnblic investors in [Counsellors’] Bond Plan.” Receiver, for reasons which will be set fortli in 
Receiver’s Counsel’s memorandum of law, has concluded that the amount of the aforesaid “cash in 
transit” ($3,312,107.71) should be deemed impressed vritb a trust in favor of GBP Account Bal:mce 
Claimants, and. accordingly, part of the GBP Fund, as shouDl the acgreirnte net equity of $G47.SGl 
(See Paragraph 39, infra], as of the critical date, of the GBP sjTidicates liquidated tlicreafter. 

34. As aforesaid. Counsellors’ “Govoniinent Securities Division” h.ank account had a balance 
of $459,748, as of the critical liate. Keceiver caused an extensive analysis of Counsellors’ records to 
be made by his staff, in consultation wth Haskins & Sells, to determine wlietlicr this balance, like 
the “cash in transit”, should he considered lield in trust for the benefit of GBP Account Claimants, 
and accordingly, part of the GBP t und 'To this end, an investigation was nuadc to determine, inso¬ 
far as possible and practicable, the sources of the balance iu this account and the manner in which 
the account was administered prior to the critical date. 

35. It appeared from such investigation tliat. other than for a payment of $100.(X)0 made out 
of the “Regular Account” into the “Government Securities Division Account” early in 1970, which 
was apparently intended to he in the nature of an investment of “stocldiolders’ money” in the Gov¬ 
ernment Bond Plan, the sources of the h.alnnce in the Government Securities Division Account were 
(with exceptions that the Keceiver. on advice of his counsel, does not consider significant) confined 
to pajTncnts by subscribers to the Government Bond Plan constituting their respective investments 
in tliat Plan, the proceeds of the bank loans aliove referred to, and the proceeds of the Treasury 
Bills purchased M’itli the proceeds of swch'lbnns, as such bills matured. The lloccivor is further 
advised by his counsel, and so recommends, that although tlic issue is not free from doubt, the 
aforesaid balance in the Government Securities Division Account as of the critical date should be 
considered as subject to a tnist in f.avnr of GBP Account Balance Claimants, and hence part of the 
GBP Fund. It aiipenrs that the $l(K).(HX) “investment of stocUhoklors' money’’ from the Rcgiilar 
Account M’as more than fully repaid to the Rcirulnr Account by the Government Securities Division 
Account in the year in which the investment was made. Receiver’s counsel advises that the fact 
that $100,000 of stockholders’ money M-as. until such rcpn>Tncnt. intermingled, in M-hole or in part, 
with the moneys derived from .subscriptions of GBP Clnimants, nnd the further fact that in some 
instances inoiicy.s in this account may have In-cn u.«c<l for noii-triist purposes, should not tip the 

Males against a finding that tlic account balance in question constitutes in trust for the benefit of 

• * 

* I'll'- In T7. n.'iv •r'< ef t.tvN"r'« nt n fni-omMr priri* In Xovcmt'cr of 1972. it* stivk. whii'h ImH 

been eoiiHiiliToiI valiioK-xs n* of tlie critn'.'il d.ntc, iial a Imiik value (ruiiipii'i'ii alinu^t i-uiinly m 
of ns of Mnrrh 31. 197.3 ns per llnskitis & $HIe eUtrmrnt ne of that il;ite. .Vote, lioucver. tli.it the 

mill Usik v.iliip 111 .ViiMM.rs' i.iiarrs Uih» la.l.l.il.c iiili acilnliil tlic cl.lims .\ilii»oTN. li.ti'l'n • rn-n'" 

limes tl;:it .ilii"iitil. in.nle Uy p.irli.-ip.nits in (■onii'.ellnrs' CHI’ ri.-iii nml I’lit ,1' I'.il! I’lan, to tlic eMi i.t Mi<+. 
el.Hill- 111 .II I', ill;..Kill I.i ll.i I ■•..ri .i!..'i ;.i.' Ii t -.i! ».i. .1 eiil nf 1’.■iiii'' !!"r'' r^s.-'s 
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OBI’ Account Balance Claimants, and Receiver is in accord witli tiiis view. No similar account 
•eprepation or fund carinnrkinp was made with monies, received or disbursed for PC Account 
Baloncc claimants, whose transactions were customarily Imndled through Counsellors’ “Regular 
Account", in which the funds of Counsellors itself were continuously and consistently inextricablv 
intermingled with proceeds rweived from Put and Call participants, and, on occasion, from Put 
and Call houses with which Counsellors’ Put and Call tronsactions were consummated. Conse¬ 
quently Receiver finds no similar justification to impress any part of Counsellors’ assets with a 
trust in favor of participants in tlic Put & Call Plan. 

0 

36. Two other relatively larpe items, both constituting assets on hand as of the critical date, 

should also, in the opinion of Receiver and lus counsel, be deemed to be part of the GUI’ Fund as 
of that date. The first is a non-interest bearing Certificate of Deposit in the sum of $180,000. which 
was held by one of the lending banks ns additional collateral for a GBP syndicate loan. This cer¬ 
tificate wa.< rcilfi'iip'il by till- issiiiiic: bnni: on nr about .April CO. 1070 and the proceeds applied to¬ 
ward payment of the loan. The oflier itiuii is m epminerclal paper issiieil by .''iimer L reiiit 

Company, which became due nn<i wa.s paid on .April 7, 1071. (.'ouii-sellors' IxiDk.- of account reili-ct 
that this commercial paper, although not attrihuralile to any particular loan syndicate, was very 
■hort-term paper which had been purchased with funds from the Government Securities Division 
Account at a time when the entire “stockriolders' investment" of the Regular Account in the Gov¬ 
ernment Securities Division .Account had been renaid in full. 

37. The reason for permitting the Put Profit Takers to be jlaid in full, out of the GBP Fund, 
ia that their profit was in its entirety earned during tlie course of the administration of the Receiv- 
•rahip Estate. 

38. The reason for putting the GBP Abortive Claimants on a parity with GBP Account Balance 
Oairaants is that their investments were deposited, when received, into the Government Securities 
Division Account and it may be fairly presumed that only the advent of Court administration of 
Connscllors’ affairs and restraint of its further operations prevented these investments from be- 
eoming a part of the assets of a Government Bond Plan syndicate. 

39. Recapitulating the breakdown of Counsellors’ assets between the GBP Fund and the 


General Fund as of the critical date, it is as follows: , " 

GBP Fund 

Cash in transit. $3,312,107 

Cash on hand in Government Securities Division Account. 459,743 

Certificate of Deposit.:..... 180,000 

Commercial paper... 99,930* 

Net Equity in those of GBP s>'ndicates as were liquidated after the critical 
date .. 647,861** , 


Total GBP Fund 

General Fund 

• Cash . 

Claims for tax refunds. 

Total General Fund . 109,521*** 

Total of GBP Fund and General Fund. $4,809,237 

40. As of March 31, 1973 Counsellors’ cash on hand (including $4.0.‘)2 in accrued interest on 
tune deposits which have since matured) aggregated $2,043.884.**•* It is obvious that in any rec¬ 
ommendation ns to the manner of distributing Counsellors* March 31.1973 cash and non-ca.«h assets, 
there must lie token into account not only the aforesaid sum of $2,043,884. but also the further cash 
eum of $3,033.7)84 theretofore distributed on accoijnt, to GBP Account Balance Clnuimnts. (.Sec 
statement of cash receipts and disbursements forming part of Haskins 41: Sells 3/31/73 report.) 
The resulting total is $5,077,468. 

* Valued os of the critical date. 

•* 8re IlnA-ins A Soll^ 3/:tl/71 report. Amount shewn is the cJtress of the cost of Treasury Dills on hand 
($14,.'<:M.C.'>1I oxvr the lo.ins p.iynhle l#l:l,S)iG.U.>7i onil tlio arcrurd interest on siirh loans 7JJ/. 

*** Exclusive of .Advikors’ stock, which was vsluclcsi os of the critical date. 

**** Inclusive of M.7i.'l2 in accrued intcrcit on time deposits. Since these time deposits have matured since 
S/31/73, the accrued interest will be treated os cash for purposes of this petition. 


. $4,699,716 

$89,025 

20,496 
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tba’t'tr'* nil prc-admimstration claimants come to npprii.\iiiiatcly $4.!il5.(HHt. Ibl'.V'lrVMim’ites 
that the aggregate .amount of the further .administration expenses of C..,iiis..ll..rs ( . b 
ther income t.ax h.ability)** will not exceed $120.01)11. On this .assumption, it ... . . i J't 

at least $4,1 !).).(^ will 1 h! available for distribution, out of Counsellors’ assets, t.. all . I iimniits 
against Counsellors, and that this amount is represented almost eiitirelv bv ensl, »r i— is vxl,i. h 
are he substant-a equivalent of cash. Tn addition, .a, indicated hereinntmv;. .a!,„„., ,„..rc 

ha.s )..come aval able to Coun.sellors- (iBl> an.l PC p:irt.e.,,:.,ds out of the.asset.s-of .A.V.so'rs ,vhieh. 
as of the critical date, h.ad had only relatively iiominal a.-.-ets. Tliu.s ilie total ,\ „lable 

to Couiise lors creditors come to about $4.99.-..000. The aggregate .amount availahle to'counsel- 
lors creditors as of the critical date was about $4.80!).(K)() (.S.e paragrapli 39 It a,...ears 

n *^e assets which arc now available fo Coun.sellor.s’ creditors, after pavmeiit of 

all of Counsellors’ expenses from the critical date until the ferniiiinfion of the Keeeiversliip. are at 
least $1S6,(X)0 greater than tlie assets wliich were available to Counsellors’ creditors as of the critical 


• 43. Rweiver, on the advice of his counsel, has concluded that all income of Counsellors licrcto- 

fore and hereafter receiv^ and accrued, since the critical date, from whatever source derived, 
■honld be credited to ihe GBP Fund; and that all the administration expenses of the Fi.«cal Agent 
and tlie Rcccirer.s lould be charged against that Fund. The reason for this recommendation is that 
.Gic amount of oookkeeping involved m making nn exact allocation would be completely dispropor¬ 
tionate in view of the large total (about $4,430,000. as set forth in Par. 46. infra) of the claims 
against the General Fund and its relatively small size (only about $109,000 if we assume, as Re¬ 
ceiver reconimends, that the Advisors’ stock has no present value). Indeed, anv proportionate 
allocation of income and expenses ns between the General Fund and the GBP Fund would result in 
only miniscule differences to those entitled to share in the respective Funds. 

apirroves the foregoing reconmiciidations of the Receiver, the cash nvail.ablc 
for di.strilmtioii to GBP .Aecoimt Balance Claimants out of Counsellors' .a.ssets. as of .March 31,1973, 
was $2,043,884. less the following sums, aggregating approximately $392,083, leaving a ca.sli bnU 
ancu of about $1,651,801 :•*• 

(a) $89,025 attrihiitahlc to the General Fund (.Sec paragraph 31, supra). 

(b) $88,160 payable by Counsellors to Advisors to reimburse the latter for administrative 
expenses lieretofore paid by it for Counsellors. 

(c) $94,898 constituting a reserve for claimed administration expen.ses through March 31,1973 
for legal and accounting fees and Receiver’s fees, all subject to Court approval (See 
Haskins & Sells 3/31/73 report); 

(d) Reserve for further income tax claims, estimated at $20,000. 

(e) Reserve for administration expenses incurred and to be incurred from March 31, 1973 to 
termination of Receivership, estimated at $100,000. 


45. Base<I on these assumptions an.l reserves, the balance of $1.(351.801 will be available for 
distribution to GBP Account Balance Claimants out of Counsellors’ cash. Since- $3,03;i,584 has 
already been distributed to those claimants on account a total of $4,685-385 will thus lie paid to 
them. This .aiiioiiiit. which is the estimated net hal.aiicc of the (IBP Fund, represents approx¬ 
imately 93^ of the total GBP Account B.alance Claims (which, as adjusted to March .31. 1973, 
but iH-iore deducting the aforesaid i>a\aiieiits on acfount, total $5,(Hil,SS2).**** 


* For purposes hereof the Adrison’ stock must be treated worthless at 3/31/73 as well aa at the 
rritioal date (t>re fixitnotc to paragraph 31, supra). 

** As reflected in Haskins & Sells 3/31/73 report, the Internal Revenue Seniee audit defieieneiei for the 
Ux years P.'Gs nml IPGD. aggrcg.-iting npprovim.stcly ^.’ITl.CNiO h.iec Ism tentatively settled for +2.7 144, plus 
interest, and, in the opinion of Haskins 6: Sells and of lU-ecivcr's rounsi'l, neither Counsellors nor Advisors will 
be held to have any significant liability under the further tentative IRS iocoine tax avscssmenU aggregating 
for the f.ix years 1070 and 1971. 

•** For convenienec. and in light of their relatively in signifieant total ($1,2.')4.62). the Put Profit Clairoa. which 
rccuiuiiiciitiA iic lu fuil uul of iLe Glil* FuuU (iJtc 11 auJ C-) liavc not been takes 

Into account in the above computation. 

.As rcficetcd in H.sskins & Sells 3/31/73 report 


trni 


’*• Thii estimate and the corresponding estimate for Advisors in Paragraph 48 hereof atsume that no pro- 
efrd litignficii or lengthy Court bparin"s will ensue herein. 
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46. Since, oa aforesaid, tlie estimated net balance of tlie GBl* Fund will lie $4,683,38.') its utiliza¬ 
tion to pay the GUI’ Account Ualancc Claims pro tanto'will reduce the unpaid balance of those 
clqiiu.s to $.'!76.407. This unpaiil linlancc of GUI’ .\cc(>uiit Uninnco Uclicienry Clniuis shnuhl first ho 
■atisiicd outot the assets, other than the Advisors’ stock, cumprisint; the General Fuiui. ns should the 
PC Account Unlance Claims, tJic Claims for Investment Overaije, and the General Claims o;?ainst 
Counsellors. (See Paraeiaph IS, supra). Thus, the estimated total amount of the claims assertable 
against tlie General Fund would be as follows: 

GBP Account Ualaiiec Claims/ to the extent not satisfied by the GBP Fund 

(GBP Account Ual.-mce Deficiencies). . * $ 376,497 

Claims for Livestnient Overage by GUP participants computed ns 
follows: 

GBP Net Investments . $7,393,888* 

Less GRP Accnim* R.alance Cl.oims . $5,061,882** 

• ^ ^ 

CUP Claim.s for Investment Overage.'.,. 2,332.('>0('i*** 

PC Account Ualanee Claims ...-. 79,341** 

PC Claims for Investment Overage, as follows: 

PC Net Investments .’... 1,672,839* 

Less PC Account Balance Claims as al)ove. 79,341 


PC Claims for Investment Overage.. 1,593,498*** 

.Estimated General Claims against Capital Counsellors, Inc. 50,000 


Estimated total claims assertable against General Fund. $4,431,342 

,47. Tlie aggregate value of tlie General Fund, including botli cash and non-cash assets, but 
attributing no value to the Advisors’ stock for reasons hereinabove stated, is $109,521. {See Par. 
31, supra). Thus, it will be seen that tlie above claimants against the net General Fund, who would 
be entitled to share in the General Fund on a pro-rata basis (See Par. 18, supra), would receive, on 
the basis recommended by the lieceiver, approximately 2% of their respective claims against tlie 
General Fund. 

48. Proceeding to the manner in which the assets of Advisora should be distributed, it will b^ 
seen from Haskins & Sells March 31, 1973 report concerning Advisors that, as aforesaid, almost 
all of its assets are casli, or, in re.-^pect to tlie a.s.^et entitled “Aeeoimts Ueceivable from Ca[)ital 
Counsellors, Inc.” the equivalent of cash, .and that such assets total approximately $247.f'('M). As 
indicated in the report. Advisors’ liability for administration expenses as of March 31, 1973 (that 
is, liabilities incurred subsequent to March 2'-, 1971). total ;*26..')r)7. Receiver estimates that Ad¬ 
visors’ further administration expenses, from April 1, 1973 through the termination of Receiver¬ 
ship will not exceed $25,009 and recommends tliat a reserve therefor Jlie set up in that amount. 
Thus, deducting from Advisors’ assets of $247,000. its accrued administration expenses as of March 
31,1973 and the aforesaid $2.').000 reserve for administration expenses, the resulting net assets of 
Advisors available for distribution to its creditors total approximately $193,000. The claims as¬ 
sertable against these net assets M’ould be approximately as follows: 


Unsatished balance of GBP -\ccount Balance Claims— 

, $376,000 less (nliout $7A0O) or about. $ 368,000 

Unsatisfied balance of GBP C'aims for Investment Overage— 

$2,332,000 less 2% (al>nut $47.0(X)) or about. 2,282,000 

Unsatisfied balance of PC .\ccoimt Balance Claims— 

$79,000 less 2^c (about $l,fitK() or aliout. 78,000 

PC Net Inve.stmcnt Overage— 

$1^93,000 less 2^7 (about $32,000) or nliout.. 1,559,000 

. Estimated General Claims against Capital Advisors, Inc. 2l,(X)0 


Estimated total claims assertable against net assets of Advisors. $4,308,(XX) 


Thus, the nl>ove claimants acainst the net n.«scts of Advisors (such assets, as aforesaid, total 
about $193,0(X)), who would be entitled to share in such assets on a pro rata liasis (See I’ars. llt-2(t, 
svpra) would receive, on the basis recommendeii by the Receiver, approximately 4.5Cc of their 
respective claims against such assets. 


* As computed liy Kccoivcr’i staff, adjusted to date. , ■ 

•• .\s per ll.i'l.iiK i S.'ll« :i :il l;l r pert. 

••• Tlie**' amount* arc tHdon- disliu-tiou of niinu* llaskiu* i .*<clU account )>ahinct>s •ircrecating iH.f.Vt in tlic 
e«*e of t;l:l* li.iiiii'. IiivcnIiu.'Iii Dvcr.icc and in tliccas.- of 1*1’ ClninH fnr lnv<«.fnicnt t»vcr.ii.>c I'n..,, 

reeniikidi ration Ii’.t, i\it ihat im kiicii ll■'■lll<'l|l•u’> »liiMild lie made, and sn rt'i’oiiimcuiU. In nne event the 

III I It i.r ,1 i. I . • 11. e.ii'i'd ' le iit: mI 

L ■ J 


/ 


. .\. .■■• 111 .:; t!" l.’i > r • ' ‘ ' i ; t In I • I’d’ '..••nii! I!..hem ( " im .air na th" b:!-iv 

rivi.lliliiellded by tile Receiver, Wi.llUl therefore receive total ea-ll dlslriluilloiis ol at hast or,, of 
their elaitus. eoliipiited as follows: . rc-'iij' 

To lx- neeived on claims against the GBP Fund. tc'^* 

To lx* n-eeived on claims against the General Fund for GBP Account Bal¬ 
ance Deficiencies— ^ 

2rc of $37t’.,tKX) or about.. 

To be received on claims against the General Fund for GBP Investment 
Overage- , 

27c of $2,332,(X)0 or about.-. 47,UW 

To be received on claims a-ninst tbe assets of Advisors computed as set 

forth below .7... 11J,OOU 

GBP Investment Overage. $2,332,006 

Plus 

GBP .\ccount Balance Deficiencies . ' 376,497 


Less: 

To be received from GBP Fund on account of Account 

Balance Deficiencies . 

To be received on claims against the General Fund for 
GBP Investment Overage . 


$2^654,003 x-4.5% = (approx.) $119,000 


$2,708,503 


47/)00 


54,500 

$2,654,003 


$4358385 

Since the aggregate GBP Account Balance Oalms come to $5.061382 (See Par. 45, ««pra) the csti- 
mite<l aggre^te cash to be received thereon ($4,858,885) comes to about 90 thereof. 'This esti- 
mate is conservative in that it does not take into account the eventual collection of fax refnnds pay- 
SSi or Scicome from the assets of the receivership from March 31 19.3 u^atd final ‘I'str.bution 
These items should increase Uie distributions to GBP Account Balance Clapnants by at 
another ITc of their respective claims. 

50 It is further estimated that GDP Claimants for Investment Overage who have no GBP 
Account Balance claims, PC Account Balance Claimants and PC Claiinants for Investment 

would receive about 27c of their respective clainus payable out ot the General I und, ami, 
another out of tlie net assets of Advisors; and that the General Claimants a-jainst Connsell r 
Tiid reedve IbouS their claims and the General Claimants agamst Advisors about 49c of 

their claims, respectively. 

Beuotxl or Cektxix Restbahits 

51 The aforesaid order of this Court dated April 2. 1971 provided that the Jefendanta Wmss 

deposit certain funds into a speci.al escrow account for the Ixmcfit of $7(KX) Sto 

rate defendants, subject to further order of the Court. lolloping the init 9 Pourt’s subse- ‘ 
” s accoimt. no further deposits were made therein, since the pract.ca Coun- 

ims I _ norinit further We ss contributions to be m.ade directly lo v.oun 

L" ..nJ,,, ..,pcrvi,i™) ra,!,., ,h.n 

.CTOunl. Vo»r pMitioiiiT Ims ntvortheto, continne.l lo b« roli.vtd 

oaid account, and since the purpose of the ,i,p\forc«aid spoci.al escrow bank 

and tlisehargetl tli.T.ifrom and that ho Ik: permitted to close out 'J cntMod 

account (wbiel. is maintained at Chase Manhattan Bank. 1 VT .'11171 

“Svdnev B. Wertheimer, as Receiver-Weiss Indemnity Aecunt -No. I'^Hhe 

the proceeds n.to any other tlcmand or time deposit account now or hereafter .iia.iita.i.e.l by 

Reeeii-cr for the benefit of Connscllors. • 

b‘> Reference is made to a certain contract dated September l.'t, v “.Jj'x 

«n 1 V.ifi'o I td I New York corporation, pursuant to which the Receiver sold to Nctgo Ltd. a 

[ 10 ] 
























S-43 

•; Slow - October 8,1971 approving Uic said contract, provided in part 

“h B ruKTiiF.a oRnrwD, that noitlicriho cRtnblishment of the Subscription InJeninitv Fiin.l 

• 1 “ "' V"*.' by the pnrchnscr of tl-: ol.li-:Uion, riioVe par¬ 

ticularly provide.! Ill tin* t'oiitniet. to |HT.sonally refund the? unearned portions of subscription 
parents to cancelling siil.scrilM'rs to “Money and Credit Iteiiorts” shall, in the event that the 
SubKription Indemnity Fund shall prove insuflieient for such purpose and the purchaser shall 
f«.il to personally make such payments, relieve Capital Advisors, Inc. from such obligations 
as It may have with respect thereto, and it is further 

T in nf $100,000. of nnv sale of Capital Advisors, 

inc. shall l|e I.lnced in esi row by the Receiver, who mav invest such proceeds in short term 

oSJr onhis’e^u??’*^"""*^"^ securities. Such escrow fund shall be held subject to further 

The proceeds of the afores.aid sale totalled *l.'n.rvvi. Pnrsnant to the said contract and the said 
order, the Weiver estahli.-l.e.l two specml hank aerom.ts J.otli at ‘chasc Manhattan Hank. I l !ia-e 
Alaiiliiitlan 1 laza. one entitled ".SveNKY 15. Wi.uTiii iMia.—A.-, neeiv.-r lor^ af.iial .viviM.is. Inc. 
Money and Credit Snh<,-riptio!i Indemnity Fund Time Pepo.dts" (h.Teinafttfr call, d "SJuhserii.tion 
^deiimity Account Ao. 1’) in the original amount of $100,000, and tlio otlier entitled “Svdnev B. 
WKRTm:iMr.R--As receiver for Cajiital Advisors, Inc. Money and Credit Supplem. ntarv Escrow 
of (bcreinaftor called “Subscription In.lemnity Account Xo. 2”) in the original amount 

• 

54. All cf the claims for refund made by subscribers to Money & Credit Reports, and dulv and 
tiii.cly submitted to Receiver, were promptly paid in full out of the Subscription Indemnity Ac- 
TOimt No. 1, and substantial balances remain both in that account and in Subscription Indemnitv 
Amnint *•- AeitJier Aetgo, Ltd., nor Macro Publisliing Corp. its wholly owned snbsidiarv, 
which Bucce^ed to Its rights and assumed its obligations under the contract nor anv subscriber 

to Money & Credit ReporU has made any other or furtlier claim against Receiver wit'liin the time 
peniiitteu therefor. 

v** released and discliarged frdni any and all liability 

- I M^r Macro I ublislimg Corp.. and to any successor of eitlier of them, and from anv 

ami all liability to any subscriber to Money & Credit Reports, with respect to any such refund, and 
Uiat he be jwrmitted to close out the aforesaid Subscription Indemnitv Accounts Xos. 1 and 2 
(iiiore specifically referred to in p.ir.n-raph 53 hereof) and deposit the proceeds tlicrcof in anv 
Ollier account now or lierealter maintained by liiin in the name of, or for the bciiciit of Advisors. 

rxi.^ For bookkeeping convenience the funds in the “Weiss Indemnity Accoiinf’ liavc despite 
Uicir escroxf designation been considered, in the periodic reports rendered by Haskins & Sells 
and the Receiver, as part of the assets of Counsellors, and likewise the funds in-the Subscriiitions 
Indemnity Accounts Nos. 1 and 2 have been dbnsidered in such reports as part of tlie assets of 
Ailvisors. Hence the lifting of any restraints with respect to die said three b.-ink accounts will 
have no effect on the aforesaid computations witJi respect to Uic distribution of the available assets 
of either Company. During tlie carl> stages of tlic Receiver’s tenure as fiscal agent for Counsel¬ 
ors and Advisors, certain otlier bank accounts of Counsellors and Advisors, including but not 
IiiiiiUhI to, the account of Counsellors at Cliase Alanliattan Bank bearing 910-1-3G‘’G9S and tlic 
account of Advisors at tlic same bank bearing - 910-1-3C2342 were, at various times designated 
or referred to as escrow” accounts. However, it does not appear tliat anv such designation or 
reference was intended to create any true escrow fund or relationship, and'as in the case of the 
other lionk accounts above referred to, neither Haskins & Sells nor the Receiver liave treated 
tliese accounts as anything other than part of tl^c assets of Counsellors or Advisors, as the case 
limy lie. These accounts no longer bear any “escrow” appellation or designation, and Receiver 
ri'spectfully requests, that, as iii the case of tlie tliree accounts referred to [in paragraph ."iGl here- 
inalHive, he ^ discharged of any and all liability or responsibilitv with respect thereto other than 
to-dispose of the same, or the proceeds Uiereof, in accordance with his general duties and respon- 
Biiiiiities as ICcceiver herein. * 

Fees or the RECErvEn, His ArronxEr axd II.vskiks & Sells 

an fhc report, the following fees were reserverl for 

on the companies books in respect to claimed fees accrued and unpaid, as of March 31 1973 for 
•crviccs performed prior to that date.* ’ ’ 

♦ 10-V/”!‘mn>i*\u'v!*’.r"7'^,''T Co.inscllor.’ sicfs. and an additional 

SI ...u a.nin l .t.hix.rs Io d. iuiy Hi,- rkiiiiK of rnnUiy. llcuut. ii Unen a; H<>.ir.lman lor li -il - rv 

m^dTr'S Witk-7T'K?-hTn"^'" r*'""* »f 'he rcceivcr.l,ip proceedings insti- 

mieu uj tlic ^ccu^ltua a. Ks.-li.nngc Conimi.sMon. The .-iforY-^niJ atlonieya’ arplication is rr,'$.ntly pending. 
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, 

Chilliliuhlc To 

Pfcrircr 

Atlonup . 

i( //w 

Totals 

I’oiinscllur.s.'.. 

. $;5S.2:iO 

$ !l.4.’.0 •' 

$ 4.7.^1 

$52.4.13 

Advisors . 

. 4.250 

1,050 


5 300 






Totals . 

. 

$10,500 

$ -1.733 

$57,733 


58. The respective additional fees claimed for scn-iccs performed during the pcriotl from 
April 1, 1973 through August 1, 1973 (the date of the within petitiuu) arc as follows: 


Chargeable To 

Receiver 

Rccctrer’s 

Attorney 

Ffashins 
iC Si lh 

Totals 

Counsellors. 


$12,500 

$10,G11 

$53,111 

Advisors . 

. 7,500 

— 

1,751 

9,251 

Totals .. 

. '$37,500 

$12..50O . 

$12.3G2 

$G2.3G2 


The aforesaid total fees of $G2.3G2 for services performed from April 1, 1972 tlirougli the date 
of the within petition are embraced witiiin.tlie total of $12.'),0uu wliicli llcccivcr has rwoiiiincnded 
(See Paragraphs 44 & 4S, supra) as rcsoiwes for the administrative expenses of both corporations 
incurred during the period from March 31, 1973 to the date of termination of the rcceiYcrship. 

59. Tlie Receiver respectfully prays that the claims for fees set forth in Paragraphs 57 and 
58 be approved. He has examined Haskins & Sells’ billings for their charges, and considers them 
to be reasonable in light of the services rendered, and lie and his attorney will submit oUldavits of 
their own respective services to the Court on or before September 1, 1973. Copies of these affi¬ 
davits will be made available for inspection at the receivership offices. Receiver’s counsel advises 
that his memorandum of law will be filed on or before August 17. 1973, and copies thereof will ’ue 
furnished to claimants or their attorneys on request after that date. 


Dated: August 1,1973 


Bespectfull; submitted. 


/$/ SvDXEY B. 'WEBTHEIMZa 

. ■ Sydney B. Wertheimer, Receiver 


State of New York | . 

COOKTT OF New yoRK I 

0 

Sydney B. Wertheimer, being duly sivom, deposes and says that deponent is the Receiver in 
the witliin action; that deponent lias read the within Petition and knows the contents thereof; that 
the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged 
on information and belief, and that as to those matters deponent believes it to be true. 


/t/ Sydney B. Wertheimer 

Sydney B. Wertheimer, Receiver 

Sworn to before me this 
7th day of August, 1973 

/•/ Eu Unctk 

Eu Unctk , 

Noturv Public, Stale uf New York 
No. SMSOKifil 

Qualified in New York County 
Commission expires March 30,1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV; YORK 


SECURITIES AND EXCHA*:i~-E COMMISSION, 


Rlaintiii,' 


-against- 


CAPITAL COUNSELLORS, ir.C . , CAPITAL 
ADVISORS, INQ., J. IRVING NEISS, 
ABRAHAM B. WEISS, 

Defendants. 


71 Civ. 1390 

RECEIVER'S 

SUPPLi-N-.ENTA: 

REPORT 


STATE OF NEW YORK ) 

0 

COUNTY OF HEW YORK ) 


SYDNEY B. WERTHEIMER, being duly svorn, deposes and says: 

1. I am the Receiver for Capital Counsellors, Inc. C^Coun- 
sellors") and Capital Advisors, Inc. ("Advisors") in the above 
entitled proceeding, and mhke this Supplemental Report for the 
following purposes: ^ 

(a) to submit my accounts so as to include all 
transactions during the period from A.pril 1, 1973 to 
December 31, 1973, inclusive, and thus enable the 
distribution approved by the Court's opinion of 
January 8, 1974 to take into account the net income 
of the receivership during that period; 

(b) to set forth, in detail, the basis for the 
calculations of the aggregate amount of cash to be 
distributed at this time, the necessary cash reserves 
which must be maintained and the residual non-cash 
assets which remain to be collected; and 


•(c) to set forth t'hc amount distributable 


* 


account of all deemed claims (other than such trade 

claims, or portions thereof, as have beenxrejected by 

the Receiver), and on any claims other than deemed 

claims, if any, in accordance with the Receiver's 

rccor.r.cr.daticr.s approved by the Court's aforesaid 

opinion, and the basis for the calculation of such 

( 

. proposed distributions; all in support of the attach¬ 
ed detailed order submitted to- the Court for settle- 
ment in accordance with that opinion. 

(d) to set forth in greater detail the reasons 
for Receiver's rejection of the Claims for Excess. 

* 

2. The Haskins & Sells 12/31/73 Report - Amended 
List oi Claims^ * 

Attached hereto as Exhibit 1 of this Supplemental Report, 

made part hereof, and hereinafter refefTred to as the "Haskins & 

Sells 12/31/73 Report", are copies of Statements of Realization 

and Liquidation in respect' to both Counsellors and Advisors for 

✓ 

the period from April 1, 1973 to December 31, 1973, inclusive, and 
of a supplementary letter from Haskins & Sells dated March 19, 
1974. The Haskins & Sells 12/31/73 Report, as amplified by the 
within Supplemental Report, is hereby adopted as the Receiver’s 
account of the transactions of the receivership for the period 
covered thereby. 

% 

At pp. 10-11 of the Haskins & Sells 12/31/73 Report are 
schedules of all timely asserted claims against Counspllors, and 
against Advisors, outstar.d^ing as of 12/31/73, other than GDP 
Account Balance Claims, PC Account Balance Claims and Claims for 
Investment Overage. This schedule is broken down ihto pre¬ 
administration claims (i.e.,_ those asserted to have arisen prior 
to 3/26/71) and those asserted to have arisen on and after that 
date. As tr> each class of'claim, the schedule indicates 
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(a) whether the claim was asserted against Coun¬ 
sellors, Advisors, or both; 

(b) whether the asserted liability has been re¬ 
corded as such on the books of account of either 
corporation; and 

t 

(c) whether the claim has beeh rejcctbd, in 
whole or in part, by the Receiver. 

The said schedules are hereby adopted by the Receiver to amend and 
supersede Exhibits 3-5, inclusive, of the Receiver's Report and 
Petition of August 1, 1973. 

3. Computation of Distributable Cash, Reserves, etc . 

(a) Counsellors . • * j 

(1) Computation of Distributable Cash Allocable 

' to Counsellors General rune . “ 

As set forth at ^39 of the Receiver’s Report and Petition, 

at page 7 thereof (including the footnotes at page 7), $89,025 

of Counsellors' present cash is allocable to the General Fund. 

There are also outstanding claims for tax refunds'"totaling 

$51,505, which, if as and when collected, will also belong to the j 

General Fund.* In accordance with 1143 of the Receiver's Report 

and Petition, no administration expenses are to be charged against 

the General Fund, nor is any income to be credited to that Fund. •. 

(See also 1117, Receiver's Report and Petition.) 

(2) Computation of Distributable Cash Allocable 

to Counsellors rung . 

I ’As set forth in the Haskins «, Sells 12/31/73 Report, p. 4, 


liquidation purposes in these proceedings, no value may 
be attributed to the stock of Advisors held by Counsellors, 
since Counsellors' assets are not sufficient to satisfy the 
claims of participants in Counsellors' Government Bond Plan and 
Put and Call Plan (•..•hich claims the Court has held arc .assert- 
ible against both Counsellors and Advisors) and since the amount 
or such insu. L icier.cy substantially exceeds Advisors' total 
assets. (Sec first footnote, p. 6, Receiver's Report and 

r*. 1.11 inr,, ) 
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Counsellors' cash on hand as of that date was $2,149,360 plus 
accrued interest receivable (since matured-and collected) of 
$10,618, totaling $2,159,97'8. To determine the portion of this 
sum which is allocable to the GBP Fund, the following amounts 
must be deducted therefrom (see Receiver's Report and Petition, 


i;i;17, 43-4-5): 


Cash attributable to'*^ounsellors General Fund 

V 

Payable by Counsellors \o Advisors for Coun¬ 
sellors' share of the ad^nistpation expenses 
paid by Advisors, plus interest thereon, 
through 12/31/73 (Haskins S. Sells 12/31/73 
Report, p. 5} . 

Counsellors' accrued and unpaid administra¬ 
tion expenses, subject to Court approval, as 
at 12/31/73, as per Haskins & Sells 12/31/73 
Report, p. 5: 


$ 89,025 


Receiver's fees 


Receiver's attorney's fees .-.-v.’. 


$68,700 

26,450 


Reserve for Claim (opposed by Re¬ 
ceiver) of non-GBP pre-administration 
claimant against GBP Fund (Shearer claim) 


124,942* 


Accountants' fees and disbursements, 16,417 

Fees claimed by-Conboy, Hewitt, 

O'Brien & Boardmaa for services 
rendered after ^/25/71 - subject 
to Court approval - (Claim opposed 
by Receiver) . 11,182 

t 

Sundry administration claims . 11,177** 

Reserve for estimated income 

taxes through 12/31/73 . 138,500*** 272,426 


12,230 

$498,623 


* This sun was paid bj Counsellors to Advisors on 2/25/74. 

** Of this amount, $10,100 is reserved against claim of Aguirre 
Company (See Schedule 1, Haskins i Sells 12/31/73 Report). 

*•* $45,000 of this amount is reflected as a Counsellors liabi¬ 

lity at n. 5 of the Haskins & Sells 12/31/73 Report. The 
explanation for t:>e balance of $93,500 is sot forth in tne 
Haskins & Sells supplementary letter dated March 19, 1974 
forming part of that Report. 
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Carried forward from p. 4 .. $498 623 

Reserve for estirated-administration expenses, 
other than fees of Receiver, Receiver's 
attorney and accountants for the Receivership, 
for exp' ^es incurred from January 1, 1974 to 
the dat her'’cf, and for further expenses 

through completion of- the Keceivershiu . 12,500* 

Reserve for possible excess of fees of *pe- 
ceiver,- Receiver's attorney and accountants 
for the Receivership, during the period from 
1/1/74 through completion of the Receiver¬ 
ship, over interest income and unused other 
reserves ... 25,000 

$536,123 

$2,159,978 (the aforesaid cash on hand as at December 31, I 

1973) less $536,123 leaves a remaining cash balance, allocable to 
' I 

the GBP Fund, of $1,623,855. The cash heretofore distributed to 

GBP Account Balance Claimants came to $3,033,584 (*145, Receiver's 

Report and Petition). Therefore, the net amount of cash allocable 

to the GBP Fund, as of December 31, 1973, was the sum of these 

two amounts, namely, $4,6‘57,439. 

• ✓ 

(b) Advisors - Computation of Distributable Cash 
Allocable uo /laviscrs General r'unci. *" 

As set forth in the Haskins £ Sells 12/31/73 Report, p. 1, 
Advisors, as of that date, had $125,826 in cash plus an account 
receivable from Counsellors in the sum of $124,942 (which has 
since been paid), making a total of $250,768 in cash or its equi¬ 
valent. Its non-cash assets, aunounting to less than $100, were 


• It is estimated that at least $7,500 of this amount will be 
required for expenses of printing, nailing, and computer 
services. 

** There are to be no priorities in the distribution of funds 
to non-administration claimants against Advisors’ (see 1120. Re¬ 
ceiver's Report and Petition). 

• 9 • • 
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and are insignificant.- 

From the afo'resaid cash of $250,768 the following reserves 
must be deducted for administration expenses accrued and unpaid, 
Sunjtct to Court approval, as at 12/31/73 (see p. 7 Haskins 4 Sell 
12/31/73 Report). 

Rcce' ^r's fees .*. $11,800 

Fees of Receiver's attorney . 


Fees and disbursements of accountants 
for Receivership .. 


Fees claimed by Conboy, Hev.'itt, O'Brien & 
Boardman for services rendered after 3/25/71 

Payroll and other taxes payable . 

Sundry claims ... 

Accrued office service., .. 


Reserve for estir.ated administration expenses, 
other than fees of Receiver, Receiver's attorney 
and accountants for Receivership, from 1/1/74 
through completion of Receivership .............. 


1,550 

1,793 

10,234 

680, 

53 

596 

$267706 

2,500 


Reserve for possible excess' of f-ees of Receiver, 
Receiver's attorney and accountants for the 
Receivership, during the period from 1/1/74 
through completion of the Receivership, ove~ 
^^t®rest income and unused other reserves ....... 


10,000 


$ 39;206 

Deducting this amount from the aforesaid cash balance of 
$250,768 leaves a remaining balance of $211,562 as the net assets 
of Advisors as of December 31, 1973. This compares with the cor¬ 
responding figure of $195,000 which had been estimated as the 
amount of Advisors' net assets as at March 31, 1973 (see 148, Re¬ 
ceiver's Report and Petition). 

4. Basis for Calcul.ition of Distributions t o* • 

Various Class es oi Clai nancs, 

(*) I'ut Profit C1..17.S. 

Exhibit 1 of the Receiver's Report and Petition sets forth 


n f 




-ir I t hi-i r r ” 1 r 
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Profit Claims, which total $1,254.82. Pursuant to the recommen¬ 
dation set forth'in 1122 of the Receiver's Report and Petition, 
these claims are to be paid in full as a first charge against the 
GBP Fund. Deducting the aforesaid sum of $1,254.82 from the 
gross amount of the GhP Fund ($4 „651,4.7q) leaves a balance 
$4,656,184.18 which will hereinafter be referred to as the ".';ct 
GBP Fund". 

(b) Claims Assertible Aaain$t Wet GBP Fund . 

As set forth at 145 of the Receiver’s Report and Petition, 
tota? GBP Account Balance Claims come to $5,061,882. This amount 
Includes $30,370 which, pursuant to 1121.and 38 of the Receiver's 
Report and Petition, are Abortive GBP Claims entitled to the sane 
GBP Account Balance Claims. 

In accordance with the last sentence of 117 of.the Receiver's 
Report and Petition, the net GBP Fund, in its entirety, is to be 
utilized to satisfy GBP Abcount Balance Claims, pro rata. Accord- 
ingly, each GBP Account Balance Claimant will receive, out of the 
GBP Fund, an amount in the same proportion to his GBP Account Bal¬ 
ance Claim as $4,656,184.18 bears to $5,061,882. This comes to 
approximately 91.985238%. 

Claims Assertible Acainst Counsellors General Fund .' 

As hereinabove set forth, the cash balance of Counsellors 
General Fund is $89,025. As set forth at 118 of the Receiver's 
Report and Petition, the following types of claims are assertible 
against this fund, pro rata: 

GBP Account Balance Claiit«, to the extent not satisfied by 
the net GBP Fund (GBP Account Balance Deficiencies)' $405,658 
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Carried forward from p. 7 '.... $405,698 

Claims for GDP Investment Overage computed as follows: 

GBP plus N4t Investments . $7,393,838* 

Less GBt' plus Account Balance Claims 5,061,882 ** 

Claims for GBP Investment Overage $2,332,006 
" '‘o ouc 1 

h'^.n Investr.cnrs .. 33,124 $2,365,130 

79,341*»* 


P'- 
ei 

are Icircjer 


PC plus .Account Balance Claims ... 

PC Claims for Investment Overagecomputed as 
follows (see p. f Haskins & Sells 12/31/73 Report): 

PC plus Ket Investments . $1,672,839*** 


Less PC plus Account Balance 
Claims, above .. 


PC Claims for Investment Overage 


79,341 

$1,593,498 


Plus: Adjustment of total to ex- ^ 

elude effect of Account Balance-st which 

are larger than Net Investments 17,486 $1,610,984 

General Claims other than Administration Claims 
against Counsellors, as follows: (see p. 10, Haskins 
t Sells 12/31/73 Report):* '' 


The Claims, recorded on Counsellors' books, which 
Receiver recommends be allowed .. 

100% Reserve for those Claims, recorded on 
Counsellors’ books, which Receiver recommends 
be rejected ... 


100% Reserve for Claim of Landlord against Coun¬ 
sellors for damages and deficiencies under 
lease, not recorded in Counsellors' books, 
which Receiver recommends be rejected . 


2,799 


322 


83,178 


Total Claims Assertible Against Counsellors' 

General Fund . $4,547,452* 


* As computed by Receiver's staff, adjusted to.date. (See 146 

of Receiver's Report and Petition). i 

** As per Haskins & Sells 12/31/73 Report. 

*** As errnuted by Receiver's Staff (see 146 of Receiver's Repor 

and Petitien). 

***• As Set furth at •'rlj-lC, Receiver's Report and Pctiticin, al 
of the Claim.s for J.xcos.s a-t to ne cer.plet«. ly u;.; uuti: : a-1 
























S-53 


As hereinabove set forth, the aggregate cash in the General 

4 

Fund is $39,025. Accordingly each claimant against Counsellors' 

i 

General Fund will receive at this time, as a cash distribution on I 
account of his claim, an amount in the same proportion to his 
claim as $89,025 bears to S4,5-57,452. This cones to 1.957C6971. 

In addition, as was previously stated. Counsellors' General 
Fund has a non-cash balance of $51,505, consisting, in its entire¬ 
ty, of claims for tax refunds. As, if'and when these claims are 
collected, each claimant against Counsellors' General Fund should 
receive, as his pro rata share thereof, a further distribution 
amounting to 1.1326123% of his respective claim. 

(d) Claims Assertible Against Advisors' Net Assets . 

As previously stated at page 6 above, the net distributable 
assets of Advisors, after provision for accrued and estimated 
administration expenses, as at December 31, 1973, came to 

$211,562, all of which is presently in the form of cash. The non- 

. • ^ 

administration claims assertible against these net assets are as 
follows: t 

Claims for GBP Account Balance Deficiencies to extent not 
satisfied out of Counsellors' General Fund, computed as follows: 


Total GBP Account Balance Deficien¬ 
cies .. $ 405,698 

Less: 1.9576897% thereof to be paid 

out of Counsellors' General Fund ... 7,942 


Balance payable out of Advisors' Net Assets $397,756 

Claims for GBP Investment Overage to extent not satisfied 
out of Counsellors' General Fund, computed as follows: 


Total GBP Claims for Investment 

Overage .•.. $2,365,130 

• * 

Less: 1.9576897% thereof payable 

out of Counsellors' General Fund 46,302 


Balance payable out of Advisors' 

Net: Arise*-.. 


$2,313,5’:'’ 


f 


Carried forward from p. 9 ... $2,716,584 

Claims for PC Account Balance Claims to extent not satisfied 
ut of Counsellors' General Fund, computed as follows: 

Total PC Account Pilance Claims .. $ 79,341 


Less: 1.95768971. thereof to he leii- 
out of Counsellors' General F-und ... 


1,553 


Balance payable* out of Advisors' Net Assets $ 77,7 88 

Claims for PC Investment Overage to extent not satisfied out 

^ • 

Counsellors' General Fund, computed as follovrs: 


Total Claims for PC Investment 
Overage . 


.$1,610,984 


Less: A.9576897% thereof to be paid 

out of Counsellors' General Fund ... _— 

'Balance payable out of Advisors' Net Assets 

General Claims against Advisors,*-*9 follows: 

see p. 11, Haskins & Sells 12/31/73 Report): 


$1,579,446 


Face amount of claims which Receiver 
has recommended be. allowed . 

• 

Face amount of claims which Receiver 
has rejected, other than Claims for 
Excess* but including Landlord's 
Claim . 

Total General Claims Against Advisors 

Total Claims Assertible Against Net 
Assets of Advisors ..... 


$21,850 


95,657 


117,507 


$4,491,325 


Thus, each of the cleimants against the net assets of Advis¬ 
ors (who, as aforesaid, are entitled to share the same pro rata) 
will receive at this time, as a cash distribution on account of 
his claim, an amount in,the same proportion to his claim as the 
net assets of Advisors ($211,562) bear to $4,491,325. This 
comes to 4.7104584%. 

1 ■ * * ■ 

* As set forth at «";i5-16. Receiver's Report and Petition, all 
^,^Glnin^for Lxeens arre.ir to be cor.pletc.ly unjustifiable 
I i •'ll'' hTVo not born taHon in*o 

• ■■ ' . -■ : ••• cl.nr ; . i-ti' 
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(e) 



(1) GBP Account P-alcsnce Clainantf; Krio Also 



* * » 

Total Distributions Pavablo out of l.'et G -r 

Fund (entire balance of that funS) . $4,656,184 


Total Distributions Payable out of Counsellors' 
General Fund: 


For GBP Account Balance Deficien¬ 
cies, 1.9576897% of $405,698, or ... S 7,942 

For GBP Investment Overage, 1.9576897% 
of $2,365,130, or . 46,302 

Total Distributio-'s out of Counsellors' 

General Fund .. 54,244 

Total Distributions Payable Out of Advisors' 

Net Assets: 


Claims for GBP Investment Overage ..$2,365,130 

Plus: Claims for GBP Account 

Balance Deficiencies . 405,698 

Les To Be Received out of General 
Fund from (a) Account Balance Defi¬ 
ciencies ($ 7,942) and (b) Claims 
for Investment Overage ($46,302) ... 54,244 

Net Claims against Advisors' Net 

.$2,716,584 

Distribution out of Advisors' Net Assets 


4.7104584% of $2,716,584, or . 127,963 

Total Cash Distributions Out of GBP Fund, Coun¬ 
sellors' General Fund and Advisors' Net Assets: $4,838,391 

Since the aggregate GBP Account Balance Claims come to 

$5,061,882 (see above) and the above total cash distributions on 

account thereof core to $4,838,391, those GBP Account Balance 

Claimants who also have Claims for Investment Overage will receive 

in the aggregate, cash distributions totaling 95.564824% of their 
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aggregate GBP Account Balance Claims. It must be emphasized, 
however, that this percentage is an average and that the exact 
percentage which each GBP Account Balance Claimant will receive 

at this time v/ill in most cases be slightly less, or slightly 

» 

more, than 95.584824% depending primarily on the relative size 
of the claimant's Claim for Investment Overage. However, every 
GBP Account Balance Claimant will receive at least 91.985238% of 
his GBP Account Balance Claim; this percentage being derived from 
his pro rata share of the GBP Fund. 

(2) GBP Account Balance Claimants Who Do Not 
have a Claim tor Investment Ovcraco . 

There are only a few claimants in this category and, as afore 
said, each of them will receive 91.965238% of his claim, derived 
from his pro rata share of the GBP-Fund, .In addition thereto-; in 
common with the claimants in Class (1) above, he will receive a 
very small additional increment of his claim attributable to his 
Account Balance Deficiency Cleiim against Counsellors' General 
Fund and Advisors' Net Assets. 

(3) GBP Claimants for Investment Overaoe V7ho 

have No GBP Account balance Clams, PC 
Account r.nlancr- Claimants and PC Claimants 
for Investment Uvorage . - 

As hereinabove set forth, these classes of claimants are 
entitled to assert their claims (a) against Counsellors* General 
Fund, and (b) against the net assets of Advisors, and they," along 
with other claimants, are entitled to participate in those respec¬ 
tive funds on a pro rata'basis. As was hereinabove set forth, as 
claimants against Counsellors'.General Fund, they are entitled to 
receive 1.9576897% of their respective claims, and as claimants 
against the net assets of Advisors they are entitled to receive 
4.7104584% of the same claims. Their combivcd total percentage 






















recovery comes to 6.6681481% of their claims.* 


(4) General Claims Aoalnst Counsellors . 

Upon reconsideration (Cf. ^20, Receiver's Report and Peti¬ 
tion) general claims against Counsellors should be allov/ed only 

• • 

against Counsellors' General Fund; and not against Advisors' Net 
Assets. Accordingly, as hereinabove set forth, general claims 
against Counsellors' General Fund are entitled to a distribution 
of 1.9576897% of the face 2 imount thei'eof. However, in the inter¬ 
est of conservatism, this percentage (a) assumes that all rejected 
general claims against Counsellors (other than Claims for Excess) 
will be eventually allowed in full by the Court, and (b) does not 
take into account the future collection of the approximately 

$51,500 in tax refund claims, all of which, being attributed to 

• - 

the period p-ior to March 26, 1971, belong to the General*Fund. 

If the bulk of the rejected claims are disallowed by the Court or 
the bulk of the tax refunds are eventually collected, the 
aggregate distributions tb this class of claimants will be slight¬ 
ly higher. ‘ ^ 

(5) General Claims Agai’nst the Net Assets of Advisor 
General claims against the net assets of Advisors are,-as 

hereinabove set forth, entitled’to distribution of 4.7104 584% of 
the respective face amounts of such respective claims. 

5. Distribution Schedules . - • 

The attached Distribution Schedules, which are subdivided 
into Schedule A - Government Bond Plan Participants, Schedule B - 
Put and Call Plan Participants, and Schedules C-1 and C-2 - Gener< 


Technically, it might be contended that, as to these claimant: 
the uinuunt t cCv.iv auic hy them out cf Cour.cclloro ' Gf:r.cra! Fund 
should be deducted from their iiggrcgate claims and only the 
difference sliouiil be alleged as a claim against the net assets 
of Advirc’.s. , the differences are miniscule and have 

he''n rii •• T'.'1-i! .i. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORR 

———--— -----X 


SECURITIES AND EXCHANGE COMMISSION, 

Plaintif f,• 

-against- 

CAPITAL COUNSELLORS, INC., CAPITAL 

ADVISORS, i:;c. , j. irving ;;ziss, 

ABRAHAM B. WEISS, 

Defendants. 


U. S. District Court 
Filed 

April 23, 1974 
S. D. of N. Y. 


71 Civ. 1390 
ORDER 


X 


SYDNEX B. v;ertheiker, as Receiver for Capital Coun¬ 
sellors, Inc. ("Counsellors") and Capital Advisors, Inc. ("A»d- 
visors"), having duly filed his -Rep.ort ^and Petition dated August 
1, 1973 and sworn to August 7, 1973, which Report and Petition, 
among other things, sets forth his accounts as Receiver from 
January 1, 1972 through March 31, 1973, and his detailed recom- 
mendations with respect to allowance of claims and the priorities 
to be a:;corded to the various classes of claims and claimants. 

And the said Report and Petition having prayed for: 

(a) the Court's approval of the said accounts, 

(b) the Court's determination as to what further 
proofs, if any, need be submitted by "deemed* claimants 
herein, and when and how such proofs should be sub¬ 
mitted, 

(c) the Court's disposition of the "Claims for 
Excess" heretofore filed herein, and of such other 
claims as have been heretofore duly and timely sub- 

I mitt'fd io th*; R-:c>;iv.ji:, 


(d) the Court's determination of the relative 
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priority to be accorded to all allowed claims, in- 

t 

eluding a determination against what respective assets 
the respective claims should be satisfied and whether 
the assets of either Counsellors or Advisors should 
be deemed impressed with the-trust in favor of any 
class or classes of claimants, 

(e) the Court's approval of further interim 
allowances to the Receiver, his attorney, and the 

• accountant for the receivership estate, and 

(f) the removal of certain restraints, hereto¬ 
fore imposed by prior court order, on the disposition 
of certairf other funds remaining in the Receiver's 
hands, and such other relief as may seem just and 
proper, 

And the Court thereupon-, by order to show cause dated 
August 8, 1973, having ordered all claimants against Counsellors, 
Advisors, or both, to show cause on September 12,' 1973 why the 
aforesaid relief prayed for by the Receiver should not be granted, 
that said order to show cause be published as more particularly 
provided therein, and that copies thereof, together with copies 
of the aforesaid Report and Petition, and the exhibits thereto, 
be mailed or delivered to the persons specified therein, and due 
proof having been filed herein of such publication, and of.the 
mailing or delivery of such copies, 

And this matter having duly come on to be heard before 
mo on September 12, 1973, and the said Receiver and his attorney, 
Leon Leighton, having appeared in support of the relief prayed 
for, and the Receiver having duly served and filed affidavits 
dated September 21, 1973 and October IS, 1973, and his said _ 

attorney havinn duly served‘and filed an affidavit dated 









•r 
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September 20, 1973, in suppott of the allowances claimed, and 
Aguirre Company, by Kramer, Marx, Greenlee'6 Backus, its attorneys 
(John J. Hayes, of Counsel) and Hudson Rosenblatt, pro se, having 
appeared in opposition thereto and having filed w’ritten objec¬ 
tions, and A. R. Ketclium .and Ethel E. Jtetchum, by Butowsky, Schv.-en 
& Devine (Michael Devine, of Counsel) having appeared and orally 
obj42cted thereto, and the Securities and Exchange Commission, by 
Donald M. Maj.awsky, Assistant Regional Administrator and Roger 
Deitz, Regional Attorney, having appeared without objection except 
as to allowances requested by the Receiver and his attorney, and 
Julien, Glaser, Blitz & Schlesinger, as attorneys for Donald M. 
Wilk, et al. /Stuart Schlesinger, of Counsel) having appeared and 
expressed approval of the relief prayed for, and Conboy, Hewitt, 

O'Brien & Boardman (David Mountan, of Counsel) having appeared 

^ • 

pro se in opposition thereto and also having stated'that, as 
attorney for the defendants Weiss, they had received no instruc¬ 
tions from their clients and accordingly took no.position, and 
no other persons having appeared or having filed objections to 
the said Report and Petition, ' ‘ 

And the Receiver on September 13, 1973 having filed 
herein his affidavit, sworn to September 13, 1973, correcting 
certain typographical errors in the said Report and Petition, a 
copy of which affidavit, in pertinent part, is annexed hereto as 
Appendix I hereof. 

And, after due deliberation, the Court having rendered 
its opinion dated January 8, 1974, approving the recommendations 
set forth in the Report and Petition, deferring determination of 
the award of fees to the Receiver and his counsel an'd directing 
that ^hc Receiver suhm.i?: the v/ithin drtallrd order upon notice, 

■ ^ 


3 


in accordance with the said opinion. 


And the Receiver having submitted in affidavit form, 
his Supplemental Report, sworn to March 25, 1974 (hereinafter the 

"Supplemental Report"), a copy of which is attached hereto and 

» 

made part hereof, which (a) supplements his accounts so as to 

include all transactions from April 1, 1973 through December 31, 

1973, in order to enable the distribution proposed at this time 

to take into account the net income of Counsellors and Advisors. 

during that period, (b) sets forth in detail the basis for the 

calculations of the aggregate amount of cash to be distributed to 

claimants at this time and the reserves and residual hon-cash 

assets which will remain for later distribution, (c) sets forth 

the amount presently distributable to each claimant on the betsis 

of the Receiver's recommendations app;oved in the aforesaid 

opinion and embodied in the within order, and (d) sets forth, in 

1 

detail, the reasons for the peceiver's recommendation that each 
and every Claim for Excess’be disallowed by the Court, and the 
Receiver having filed proof of service of copies of the said 
Supplemental Report and of notice of settlement of the within 
order, upon the persons who appeared at the aforesaid hearing*, or 
their respective attorneys, 

NOW, THEREFORE, it is 

ORDERED that the Receiver’s accounts for the period 
from January 1, 1972 to March 31, 1973, and froi. April 1, 1973 
through December 31, .1973, as set forth in the Report and Peti¬ 
tion, as suppler.ented by the Supplemental Report, be, and the 
same hereby are, approved, and it is further 


ORDERED that, subject to the further provisions of this 
order relating to th*e priority of the various classes of claims. 












of claims may be asserted and the manner of computing the distri¬ 
bution payable on account of each allowed claim, no further proofs 
need be submitted in support of any of the following claims, and 


that such claims be allowed as valid claims against Counsellors 
and Advisors: 

(a) the GBP Account Balance Claims ^and the GBP 
Claims for Investment Overage, in the respective amounts, 
and in favor of the respective persons, set forth in 
Columns 2, 4 and 7 of Schedule A ‘Of the Supplemental 

r 

Report; 

(b; the PC Account Balance Claims and the PC 

Claims for Investment Overage, in the respective, amounts, 

and in favor of the respective persons, set forth in 

Columns 1, 3 and 4 of Schedule B of the Supplemental 

. < 

Report; 

(c) the following Put Profit Claims: 


Martin J. R6vik «:iu Lora P. 

Rovik 

$338.20 

Marie P. Richards 


338.20 

Thomas Moss’ 


120.12 

William G. Richardson 


120.12 

John R. Bromley 


169.09, 

George Maggs 


169.09 

the following Abortive GBP 

Claims: 

« 

Stanley Si Bitler 


$5,062.32 

Chester Gaszynski 


10,124.60 

Mrs. Hedwig Kirsch 


5,076.94 

Emaus C. Pearson 


5,049.49 

Theodore A. Tepke 


5,056.20 


(e) the sundry claims against Counsellors for 
goods sold and services rendered prior to March 26, 
1971, set forth as such in Schedule 1 of the Haskins 
6 Sells December 31, 1973 Report (which Report is Ex¬ 
hibit 1 of the Supplemental Report), except the claim 

• r' 

indicated in such Schedule as having been rejected by 
the Receiver; all of such claims as were not rejected 




to be allowed against Counsellors only, and not 
against Advisprs; and 


(f) the sundry claims against Advisors for goods 
sold and services rendered prior to March 26, 1971, 
set forth as such ir Schedule 2 of the said Haskins 
t Sells December 31, 1973 Report, except to the ex¬ 
tent such claims, as indicated in such Schedule, have 
been rej,ected by the Receiver;* all of such claims, or 
parts of claims, as were not rejected to be allowed 
against Advisors only, and not against Counsellors, 
and it is further 

• « 

ORDERED that the following Claims for Excess, which are 
listed in Exhibit 4 of the Report and Petition, and all of which 
have been heretofore rejected by the Receiver for reasons set' 
forth in detail in Exhibit 2 of the Supplemental Report, be and 
the same hereby are disallowed in their entirety: 

Government Bond P 1 >n 


Amount of 
Claim 


Against 


Hortense Constance Judge 
Howard Plaut, as Trustee 
Howard Plaut 

Jack Greenhouse 

Margaret Gorsuch 

Norman Godfrey 

Hezekiah W. Carroll 

$18,444.97 
3,005.31 
24,325.44 
564.69 
10,000.00 
17,500.00 
6,393.30 

Counsellors 

Counsellors 

Counsellors 

Counsellors 

Counsellors 

Counsellors 

Counsellors 

and 

Robert G. Michaels 
Irving and Lillian 

Goldberg 

11,150.00 
‘ 1,633.52 

Advisors 

Counsellors 

Counsellors 

and 

Sydelle Nadler 


10,000.00 

Advisors 

Counsellors 

and 

Put and Call Plan 



Advisors 


Harry M. Tonkin 
Hudson Rosenblatt 


89.66 

20,276.74 

not indicated 
Counsellors and 

Margaret Gorsuch 


. .4,926.78 

Advisors 

Counsellors 

and 

Sydelle Nadler 


5,000'.00 

Advisors 

Counsellors 

and 




Advisors 


and it is further 

. 

, 
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I * • 

ORDERED that the following persons v/hose claims were 
rejected, in whole or in part, by the Receiver, as set forth in 
Schedule 1 and Schedule 2 of the Haskins t Sells December 31, 

1973 Report, shall file with the Court, prior to May 22, 1974, 

a verified statement setting forth in detail the basis of such re- 

« 

jected claim or part thereof, upon recaipt of ^'hich statements the 
Court shall determine whether a hearing is necessary, and if so, 
before whom such hearing is to be held: 

Rejected Claims Aoainst Counsellors : 


Chase Manhattan Bank ..... $ 322 

Aguirre Company..93,278 


Rejected Claims Against Advisors ; 

A. Rejected Pre-Administration Claims 


Atlantic Fund . 1 132 ^^ 

Bingham Seigert . !!!! ' 59 

Filtered Water ... !!!! 97^ 

Mailers Photocopy Corp.... . gg 

R. L. Polk ... 37 

Promotion Kail Associates ... 107 

B. Rejected Administration Claims 

Filtered Water . ’..I... .. 4 B 

R. L. Polk. !!!!!!!! 5 

% 


and that after such hearing, or the Court's determination that a 

is not necessary, the claim will be adjudicated, and it is 

further 

ORDERED that each of the Put Profit Claims hereinabove 
listed be paid in full, and'it is further 

ORDERED that the Abortive GBP Claims are entitled to 
share in the GBP Fund, Counsellors' General Fund and Advisors' 

Net Assets on the same parity with, and with the same force and 
ef.fect as if they were, GBP Account Balance Claims JLn the same 
respective amounts, and it is further 

ORDERED that in light of the Receiver's rejecticn, as of 


October 30, 1971, of Counsellors' sublease from Aguirre Cor.j.any, 


• as part of the administration expense reserves of 
Counsellors, to cover any claim which may be allowed 
for such use and occupation, is an ample reserve under 
the circumstances, the Receiver shall not be required 
to retain any^ other or further reserve to defray the 
Aguirre Company's claim.for use arfd occupation of the 
premises, as aforesaid, or for any other claim or 
demand embraced in Aguirre Company's proof of claim 
filed herein, and ±t is further ” , 

■'ORDERED that fixation of the allowances of the Receiver 
his attorney, and of Haskins & Sells, the accountants for the 
estate, be deferred until further order of the Court, 'and it is 
further 

■ ORDERED that determination of the claims of Conboy,.r 
Hewitt, O'Brien & Boardman (other than'as a general claimant 
against Counsellors in the amount listed in Schedule 1 of the 
Haskins i Sells .December 31,.-1973 Report), and the clc'm of Aaron 
and Virginia Shearer for approximately $12,230, reserved for at 
p. 4 of the Supplemental Report, be deferred until further order 
of the Court, and it is further 

ORDERED that the recommendations and conclusions con¬ 
tained in the Receiver's Report and Petition, as supplemented and 
modified by the Supplemental Report, with respect to 

relative priority to be accorded to a^l 
allowed claims, 

_ (b) the^corporate entity, fund and assets (in¬ 
cluding, without limitation, the "GBP Fund" and 
"General Fund" of Counsellors and the "Net Assets" of 
Advisors, as therein defined and calculated), against 
which each class of claims may be satisfied. 
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4 


A 


(c) the basis for the calculation of the aggregate 

* 

amount of cash to be distributed at this time, and 

(d) the reserves to be maintained 

bo, and the same hereby are, ratified and approved, and without 

f . ; * 

limiting the generality of the witnin f^ir.-^-riph of this Order, it 

% 

is further 

ORDERED that commencing as of March 25, 1971, the date 
of inception of this Court's jurisdiction over the assets and 
of Counsellors and Advisors, the assets comprising the 
"GBP Fund" shall, subject to the aforesaid recommendations 
and conclusions of the Receiver's Report and Petition and Supple¬ 
mental Report, and to all the terms of the within Order, be deemed 
impressed with a trust in favor of the GEP Account Balance 
Claimants, and it is further . 

ORDERED that distribution be made to the following res- 
pective.persons named in, and, in the following respective amounts 
set forth in, the following* Schedules .of the Receiver's Supple¬ 
mental Report: . » 

Columns 2 and 14 of Schedule A; 

Columns 1 and 7 of Schedule B; and " * 

Columns 1 and 3 of each'of Schedules C-1 and C-2; 
and that all of the computations set forth in each of such 
Schedules be, and the same hereby are, approved, and it is fur¬ 
ther 

ORDERED that the'Receiver be, and he hereby is, dis¬ 
charged of any and all liability or responsibility with respect 
to the funds now or heretofore deposited at Chase Manhattan Bank, 

1 Chase Manhattan Plaza, in each of ’the five accounts described 
and entitled as follows: 


.1 
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Demand Deoosit Accounts: 


Acet. No . 
910-1-363415 


910-1-362698 


910-1-362342 


Title of Account , 

Sydney B. Wertheimer, as Receiver ' Weiss 
Indemnity Account 

Capital Counsellors Escrov/ /account 
Capital Advisors Escrow Account 


Time Deoosit Accounts: • 


Title of Account 


Sydney B. Wertheimer, as Receiver for Capital Advisors, Inc. - 
Money and Credit Subscription Indemnity Fund Time Deposit 
(referred to at p. 11 of the Report ajid Petition as "Subscrip¬ 
tion Indemnity Account No. 1") 

Sydney B. Wertheimer as Receiver for Capital Advisors, Inc. -. 
Money and Credit Supplementary Escrow Tine Deposit (referred 
to at p. 11 of the Report and Petition as "Subscription In¬ 
demnity Account No. 2") 

other than to dispose of the same, or tlje. proceeds thereof, in 
accordance with his general duties and responsibilities as Re¬ 
ceiver herein, and that, without limiting the generality of the 

« 

foregoing, the Receiver, at-his discretion, may deposit the pro¬ 
ceeds of any one or more of the aforesaid five bank accounts, 
or any part thereof, into any other demand or time deposit account 
nov/ or hereafter maintained by the Receiver, and it is further 
ORDERED that this Court continue to retain jurisdic¬ 
tion herein, including, without limitation, jurisdiction over 
the disposition of such claims rejected by the Receiver as have 
not been disallowed by the terms of this Order, and jurisdiction 
over the disposition of the assets which, after making the dis¬ 
tributions herein provided for, will remain in the Receiver's 
hands, and it is further 

ORDERED that notice of any such further application 
with respect to the distribution of such assets as the Receiver, 
or the Securities and n.\charigo Commission, may see fit to make 







need be given only to the parties, hereinabove named, who appear 
ed herein on September 12, 1973. 


4/22/74 

IBC 


Dated: April 22, 1974 
5:30 P.M. 




/s/ IRVING BEN COOPER _ 

IRVING BEN’ COOPER 

United States District Judge 


SCMtOVte C - CVKHOtAllUN Of OXSTHiBOTiONS tO 


C-'l. CLAIMANTS against COUNSELLORS 


• 

Cl) 

NAME 

AMOUNT 
, claim 

Of 

12 ) 

or ALLOWED 

OH PORTION 
CLAIM 

131 

distribution 

payablC 

14) 

RESERVE fOR PAYMENT 
Of REJECTED CLAIMS- 
COUNSELLORS gen fUNO 

coNeov, 1 

HERITT. O'RRIEN 

i aOAROMAN S 

2.096 

% Al.07 


PORTLAND 

printing 


629 

12.31 


CLACCETT 

OPfOTT 


72 


• 



% 

2,7,99 

S SA.79 

% 1634.67 


f 


C-2. CLAIMANTS against ADVISORS 


(1 ) 

NAME 

12 ') 

AMOUNT OF ALLOWED 
CLAIM OR PORTION 

OF CLAIM 

13) 

distribution 

PAYABLE 

• 

' 14) 

reserve for payment 

OF Ht'JECTEO’CLAIMS- 

aovisoms net assets 

BINGHAM SEIGCHT 

S 302 

s 14.23 


OONALO M. MRJWN 

700 

32.97 


JOh‘4 a. ORUN3, INC 

I4l 

6 • 


BUSINESS LE7TLH SERVICE 

..3,0 60 

144.!<, 

• 

business LfTTr.P SERVICE. INC 

■’ 3,725 

175.46 

^ • 

euSIM SS PRO J'J-HEPHODUCTIONS, INC 

2,bJ2 

119.27 


CARTE RLANCmE 

290 

13.19 


tme coachman 

19 

.69 


COMMERCE CLEARING MOUSE 

96 

4.52 

* 

CCNSOlIOAIEO EDISON CONST. CO. 

75 

3.53 

• 

UlRtCT MAIL IN cew YORK 

70 

3.30 


filtered wailm 

109 

5.09 


GULDSmITM bw TmERS 

IS 

• .71 


Kir.'G L I TmOORA.'mICS , INC. 

1 ,600 

79.14 


mailers pmoiocopy corp. 

162 

8.ST 


maxwell house 

30 

1.41 


mohawk airlines 

IS 

.85 


PRENTICE MALL, INC. 

1 17 

6.45 


PROMOTION mail ASSOCIATES 

S, 149 

242.54 

« 

Prudential BuIlDIng maintenance 

236 

11.12 


J. P. SUESS company 

1 1 

.52 


transo envelope company 

3,265 

153.60 


WALL street huvInG 6 STORAGE 

19 

.89 


• 

S2I,SS0 

61029.23 

6450S.aS 



















UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


SECURITIES AND EXCHANGE COMMISSION, 


Plaintiff-Appellee, 


V. 

CAPITAL COUNSELLORS, INC., CAPITAL ADVISORS, 
INC., J. IRVING WEISS, ABRAHAM B. WEISS, 

Defendants. 

CONBOY, IJiWITT, O'BRIEN & BOARDMAN, 


Appellant, 


No. 74-2023 


CERTIFICATE OF SERVICE 




V. 

SYDNEY B. WERTHEIMER, 

Receiver-Appellee. 


I hereby certify that on December , 1974, I served, by United 
States mail, postage prepaid, two copies of the Memorandum of the 
Securities and Exchange Commission, Appellee in the above case, and 

one copy of the Commission's Supplemental Appendix, upon the following 
persons: 

Hobart L. Brinsmade, Esquire 
David J. Mountan, Jr., Esquire 
Conboy, Hewitt, O’Brien & Boardman 
20 Exchange Place 
New York, New York 10005 

Leon Leighton, Esquire 

6 East 45th Street 

New York, New York 10017 

/V 

FREDERICK L. WHITE 
Attorney 



74-2023 


S>tatM (ttmtrt of Ap pp^lp 


I* or the Second Orcuit. 


SIOCUHITIKS (X: KXCHANGE COMMISSION, 

PliiinliD-Aliliclltr, 

at/a in at 

CAPITAL COUNSELLORS, Inc., CAPITAL ADVISORS, Inc., 

J. IRVING WEISS, ABR ..HA.M B. WEISS, 

Defyndanln. 


CONBOV, HEWITT, O’BRIEN & BOARDMAN, 


SYDNEY B. WERTHEIMER, 


A lllllttllHl, 
lleceiier-A /ipellee. 


O.N AI'I’KAI, FKtI.M TIIK UnITKI) STATKS DISTRICT Col RT 
fxiR TiiK SorTiiKRN District ok Nkw York. 


EXHIBIT VOLUME. 


CONBOY, Hkwitt, O’Brik.n & Boardman, 

Attorneys Pro Se, Appellant, 

20 ExrhanRP Place, 

New York, N. Y. 10005 

William D. .Moran, 

Regional Administrator, Securities and Exchange 
Commission, Attorney for Plaintiff-Appellee, 
26 Federal Plaza, 

New York, N. Y. 10007 

Leo.n Leighton, 

Attorney for Receiver-Appellee, 

6 East 45th Street, 

New York, N. Y. 10017 


Th* Ripoxtxb Coupbnt, Imo., New York, N. Y. 10007—213 782.««78—1074 
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PLAINTIFF'S EXHIBIT 4. ! 

roxnov, 


! Hm:; ;;:;V ■ 


C T. TYN'ON 
no r ttuTLtn 
IN r HAflTUNO 
NT L eftINOMAOC 
AS J NCVINS 
► J MOUNTAN, jr,- 
NC J T FLANAGAN 

AS V McMahon 
^NC* tR HwLTiMAff^ 
*M J o t'ONNOA 
Gt P KRAMCR 


20 i^xcjia 2 \'gi: 


NEW VORK, N. V. 10005 


Sr.P 2 V 
CF rn'T: ;r 

CABCC AOOHCSS 
OlALaOARO* N r 


George P. Michaely, Esq. 

Chxcf Counsel 

Division of Coi-poroUion Finance 

Cor.,„:Usion 

500 JoLLa Capital. Street, M.W. 
Washingtpn, D.C. 20069 


Septomber 25, 1967 






o o 




Liy-fll JP o’-in s c 11 o r s 


ssci'nniii.s i imin-Q-r 


r:>) 


Dear Mr. M.tchacly: 


B. Ueir-s, partners in^Cepftal^C(rrI*e?^o-^ '^ciss r.nO !:v. Abrahnn 
locaccd Of 50 r.ror.d OCraeO lU Vo^k S 5’ u'Zy 

bctv:e- youisolf, Mr! J. Jvii ^ w ^ to e rccc; raio.in^, 

Weiss of the Cenri-fcpto,, .,^V, i v^’ n'r'r.'- ii t.r’. 

Bank Board on Wednesdays September 20th."" 

dfcteriPiiwj v:hcthor tbe^M^i?- of the ii.oeting v;as to 

a "security" requiring eiu^aged in the 0 ^ 1 . of 

1933 end that the ^^aff‘i:""c?u-d 2^cu:Mtien ict of ' 

nioctir.v o:-, s" - saould he. a iuvtbc^- 

vhnt i,.odi.ricat^;^s - 

of Capital Cou/ueliors fo"’---!- p-c: a,-.!, procr-.u r'.. 

securities. ^ ^ ‘•-'P-'‘3 P--rcnascG of U.?;, Cc>veri/ .at 

Co- ---'i,— r- ^ believe Mr, h’cits c 'oleiv..'d to vou -h- r^- n- ^ 

the partners, t’..’o Dei''■-^rt' crir “‘ l-i adi.i. Mi,. ^o 

Counsellors- C-oL-L-ons controlled hy Cmltal 

in 1555 ■ h'-- •. (-'Cn-.,, . 1,10 J") , ‘ crib.: ..0 

No. SCa-2«6), nnd'c,i).'iiil'/ihsoh “’■■'hit--i:(i'Uc 

.Vii 19o0 end re^-Mstcred vn'tli rri^'^ '*<-‘Visor!< ), ovgrni're.iJ 
(I'ilc Mo. 2-1G53J). ' " ^ -0:.d.ii:;r.ion as an Invescncrit Ativapor 

sophtsfiontei and ';vc;^foi'kv 

?10,000 to obtain r-arpli ii--, tutinirs „■ 

- u.s. covo.,:tt„t 
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for the purchase of securities e^rporic iv r ^ 

Government Securities nrof^rarn V"' . ^^Y^stors in the 

at the best commercial rate throuf^h money 

lors in obtaining commitnonts fmi-. Capital Counsel- 

institutions, securerbv Sn r.frp financial 

the basis of a promise of securities purchased, on 

themselves produce. In additi’n 7 i of return than those securitie 

for the well-informed investor" ?ii ettrnctivo service' 

also directly benefits ^ ecurities pro'^ram 

tial den«nd/finm';ie5\y’Lr;^lnsUtnSoL^-"“=‘^=““'" “ 

ment securities. ^ ® -i-nstituLional investors, for Govern- 

« 


The mechanics of the program are basically as follows: 


from a nS-baSl 7 lcndcr°such^i°''a 2 ^im s "" 
association in i-Hp ■Tz-.v ^ i ^ savings and loan 

"Exhibit A,**’ to adva-^c? n° 5 p-enclosed herewith as 
deposited in a banP certain sum or money to be 

pu?chasrand Lll f account and to be Gsed to 

ciSr^s^rfS^v£¥ I 

short-tcL Trer.siu-y bill yifrd.^^^’ 


number oPcoc-p-tf nL fr^, e 

Government socu'rit ?-3 fn r at^n? "V''’S-'o?"'"=’ F'u-cln-'sc 
up $10,000 for c^ch-imiu tel-o,';'^ Th? 

as covers the units tahon ^Thiq ( ') a'lHjve) 

each investor .4?-^-^^^P-^Ayjrrr'nsfcrs to 

ll2iLa^i^Tefnwjr- 

t^akes ovefr tnc'^Tr“i7^7r^i'~f' ii^ addition, the Investor" 
the com...itment to'deposit irthe . '<'>1'^'' '•nclnde 

to time sufficient mSnev ri ..^^ 5'''°“"'' f>'u™ time 

the intcrort r«o?vcd on Jhe n ? “P difference between 
purchnsed end the co-milL-, ,-n? teenvitien 

agreed rate. <'°“'Ul.m=nC co the lender Co pny the 
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1 1 Capital Counsellors then deposits in 

the banx escrow account from each investor's unit 
dovrn payment such funds as are necessary for the 
purchase of U.S. Government securities, under an 
escrow agreement in the form of "Exhibit C" attached 

Ieen?"fo5''?\" that Capital Counsellors, as' ' 

filnP h£° i^westors involved, will in<;hruct the 

securiries^^ P'-rchase and sell Government 

r,*n,o ♦- 4^^'isors then suggests from time to 

sJTl investor how he ought to purchase and 

securities in his escrow account 

fy^TV-/ counsellors pro- ‘ 

vioes for a 1/8 of 1/, opei-ating fee and a 1/2 of 17 

assagnmont fee, x-.diich cover the investment adviLrv 
services rendered by Advisors and services of l-'^tal 
accirig as depository and paying apcnt 
for the investors during the term 8f the agreSmcnl's. 

sg;rs,T;HSSSu!-te 

Cspn.tril Coi*nSGl i.OjL*S XS GTi^^riCGCl ip non-r^nl^l i/•• i-^ ^ • ' * 

under Section 4(2) of that Act. public, o.icving c:cempL 



account and tJuic; M-.P cr^ir, ■ sccuiities m tue es^.vo.; 

The 
of 
Her( 

5'iS“ 

when to buy and sell those securities. " dccid.ing how ana 

progrnn in focufSo.-ur^ti,. 
United States SecuriMoQ u lnve.stiiifnt in 

kind as those involved in the GovciT.iicnr.4xm-ilir|‘''progLm^ ihr 
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potenciai investor in the rZ,. T n iiuvisor; 

merit plans is asked whether he I’ -u invest 

himself or have it manaLTby Caoita/rof' 1 :°, 

Choose the latter cour-e i V. Those v/ho 

the forinar v;ill invest"^in the Tnvr-* Pond. Those v/lio choose . 

an investor's deL^sion to nu? Securities prosram. Thus, 

program rei.resonts a dolibLate rc-e^vattn*"® f Government Securities 
which is foreign to the tvoe of ^ i ^ management authority, 

concept of a "security". ^^lationship normally embraced in the 

negotiated and^ontracted’^wlth^nm.T-^^^^*^?^i individuallv' 

alf well-to-do and sophisty^atefr^onir-^^y investors to dace, ' 
the speculative risks^ a-- wef? ft money matters to realise 

concentrated investment in the Povr-^ opportunities, which surround 
other words, they r.eef thS f^^^’-'ities market. In 

346 U.S. 119 (1953;. anc.aido of ^.E.C. v. Ralston Purirr. Co. . 

the Com..lssion””rar^sSwc?":"?ufLl -V^reglst.rad ,,ith 

tributsd by broker-doalers'^^nd oOverning info mat ion dis- 

veillance ^f Staff meierl 

Counsellors Gover^ment'^S^yurltiS^n^o^vS^ character of the CapiLr.l 
investors intended to braytJJctcd^tSSi^u/'"^^ the^number and tyaa'or 
for regulation by means of the rc^istration^^^ cn.i.cabl'^ subjects 

broker-J invest.t‘:;t"a°55i 

is already assured. nctivitics, where sui-\ 

opinion of thi^fSm arcL°sef’'?h«’^?eE<"t^n?l‘^ <■>'' 

if invostirs co-vciLeio '=‘'" Lr°o 

of a Registration Statamant unde? ?h= I 93 ! ,fctf 

at your office^ln"Frid??”??J;inJ''‘’'L?tf“r^'’^L'"?®'^^'’S i= achoduled 
questions presented in the iart^n^ct?^o'^'-^‘^^ 

rully request a detormin-'tion Hi this letter, V 7 c; rcyj.ect- 

should take. at that meeting as to what action u’c 


scope of 
rvcillr.vice 
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Mr, J. Irving IJeiss 
Mr, Bertram Singer 
Stanley Sporkin, Esq, 
Ezra Weiss, Esq, 

John O’Neill, Esq. 






PLAINTIFF'S EXHIBIT 5. 

SECUniTiFS AND LXCHANGL COMMISSION 
Washington, it.c, 2OV.0 

f ivinoiioF 

»at;on T'i.n/.nce • . . 

NOV I 7 1S67 


Mr. Geoffrey T. Chalh'.crs 
Conboy, Hev.'itt, O'Brien & Eoarc’mcn 
20 Rxchensi: FIr.ee 
Ke\;, York -York 10005 

' • CapfFal Counsellor s 

• ff 

. Dear Hr, Chaliners: 

I Thic is in reference to your letter of October 31, 1907 in \;hich you set 
! forth the nenner in \’hich Cr;>ital Ccuncellor’s, Inc. , a re£;lfjtcrecl brol.cr- 
^ dealer, r.nc’ Capital Ac’v'icors, Inc., a rcr.istcred invcptmcnC advisor, \/ill 
operate the Government Securities Projjram v/hich the subject of several 
conferences bctv7een you and r.;c:nber.s of the Corrr.iisr-ion's staff. On the basis 
of our latest discussion and your letter of October 31 1 understand Lhst the 
program v?ill be operated an follows. 

Capital Counsellors, Inc. \;ould borro-j from commercial banks, on n straight 
loan basis, up to $100,000,000 in $1,000,000 increments for two-year periods 
(rcno;7.‘’blc for a. third year) at interest rates ranging from CFV* to and 
vould ir jcdiatcly purch.ase s1iOrt-tc5Ti goverimient securities in its nrv.e and 
pledge tho.se securities v?itT> th.e lending ban’/, an security for the loa.i. It 
vould thc’\ allocate the )orn allotment, in $100,ObO increrent.s, rmong cus- 
tomerr. previously solicited, receiving from each customer $10,000 fi r each 
Increment taken. Each custemer \.’Ould have, the obligation to pay the hank 
lo.nn rate on that portion allocated to him and would have the role discretion 
subject to the bank's right to call for more collateral, to buy and sell the 
cecurities pledged on that portion taken by him. 

Capital Counsellor.s, Inc. \;c>uld act as prying agent for its curtomcr.''., pntitin 
do;.’n $5,000 cf tiic $10,000 received for each $100,000 increment, as tlic re¬ 
quired margin payment and holding the bniance to pay, ovi-.r r. t\.o-yorir period, 
the di£fcrer..?.c bctv’cen the interest obtained ou the f.hort-tc vi sccuriLies 
purchased end the intercfjt rate cn tl»c hr.nl; loan. For tliis service Capital 
Counsellors, Inc. \70uld cl.argn a fee of of Ik jier a.nnir. of tlie .nt.’ouri’; of 
the bank's commitment to each customer. . 

^ . 

Capital Advi.sor.s, Inc,, the. registered investment advi.sor, v/ould agree v.’lth 
each customer to provide h.u.i v;ith investment advice with respect to tlie 
U.S. Government Sccuritic.s. For this service Capital Advi.*'ors, Inc. \.Tiuld 
receive a fee of of 17. of the customer's aggregate itu’cstitient, pay.-'.blc at 
the end of the U.'O-ycar period. 



79a 


PLAINTIFF'S EXHIBIT 5 


2 - 


SccuritJ.es Program has been modifird^tf iGovernment 
•nj to Ml;c cuor tho pro,, k c„ /itUntlc food 

costo;»or'o tccuritios ty CtpUol Advi‘i-" t‘'"' ^ o£ the 

®5 ly the p-lrtnershtp. Crpit-I c„„, ’ •' Cooi.pcUors, Ire 

the oeceopory ^endnonte to t, , ik riorr;,. ^ ''T 
being made. Goi^Cr.pital Advisors, Inc. arc 

Although your letter of October 31 lor? ’ 

rcoponoo unicos the Dlvlolon Sk.’aktt „ih toy 
the Goverrj-jent Securities P.no Grec.^ with your opinion that operation of 

i or tele of .tocuritft“k"tK -"’olvt utt okot 

Ijnd ours were to reflect the L-ic-i^!? Preferable If both your records 

^if^tfo r you that no action will^'br Accord- 

If the Goverament Securities Prorr'm io 1 be rccon.mended to the Gommissicn 
your letter uithout ‘osfttre^ou uiiderThrs" ulftLf 

Sincerely yours, 

i • /% y. IjiX^ C -I- • ■ 

Division of Corporation Finance 
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PLAINTIFF'S EXHIBIT 39. 
CONUOY, UewiTT.O’BriEX & I30AJIDMAN 


ao EXCUXNCE P. 


T TVNION 

o r •uTtcff 
t r. MAMTUNO 
r L- •ainsmaoc 

• J. MCVIN* 

J MOUNTAN. jm 
C J. T rtANAOAN 
S V. McMAWON 
MOC» HOLTXMAN 
M J. o ^ONNon 
■ t P. KAAMtM 


I K £ C E i V £ ID 


HEW YORK, N. Y. IdOOS 


c 10 ^*? 

ULJ u ibo/ 


I 

T^ut»HONC; Oloar A'Jiji 
1 CA«ct AOONcai 


_ ) 

October 3, 1967 


DIAtaOAnO, N. T. 


George B. Michaely, Jr., Esq. 

Exchange Commission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 




K£CD*St£*C« 

0CT5 -1957 


Capital Counsellors 


Dear Mr. Michaely; 


c 1 ^ ® pleasure to meet with you and Messrs 

oA “nd Robbins last Friday moaning anrh^^your 

Views on the Securities Act problems relating to the U S 
Government Securities Program of Capital Counsellors. 

K r. provide you with all material sent 

Wt by Capital Counsellors to the public relating to the 
Government Securities Program. reiacing to the 

J: understand from conversations with the Weiss 

Government Securities Program was first con¬ 
ceived in January, 1967, and cleared with the Federal Home 
l^an Bank Board in February. A first mailing wen^out in 

to^the^nnf April 17 and 18 to®l,000 subscribers 

to the ^ney and Credit Reports put out by Capital Advisors 
Inc. and to an additional 3,000 individuals who were ex-sub- 

interests 1" S. If 

500 lefionA Rntween the end of April and mid-June approximately 
Mlllnp AnaVh subscribers, replied to this initial ^ 

attachid as EKhL??''^ t of the short memorandum 

B was ^d^tn ^ ^ further mailing of Exhibit 

reolled^rn subscribers who had not 

Julv 400 mailing and, through June and 

Exhibit^A replied. Early in September, 

tohlbif r Exhibit B were revised and incorporated in 

which was sent out to the 400 persons who had replied 

Counsellors is preparin'^ a^new 
fl™ of Elhibil to answer further lnSui?les.“in the 
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^ca^ custlmLrSj;ia"p1ta‘? ^SfAse'^Jjf 

with all subscribers to Money and Credit Iflorts 

bl individuals referred to Mr. 

response was made to this malUnw Friday, no significant 

s;™":!*!:;; s.ssi’r::. 

frnm f-Vi e J ^ Approximately 40 responses were received 

tntlne h°''b'^ aware, the Program has recently been concen¬ 
trating on banks rather than savings and loan iLtuStllnl 

E gSiijS s;*:.M'£K 

wtright holdings of U. S. Government SecSrltle™ ®|hlle at 

“e%‘?sl'irib"ri?alL°cElS::'^??L"!ff'“" i-P-iseness^ab^^olt 

that capital L”slll«ririn“nra'"sellrl?/' ISCj«t“o“ ’ 
*^®8istration requirements of the Securities Act of 

be^Aen 5*'^''^*'' tll''Igfelmenr 

cImIm a 'he,,savings and loan institutions 

JailL In 'han the U. S. Govelnme« sHSInUs 

SHI? - 
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egreemcnt is“ore "slc^rUy^SJthJn'thf’ 

•ri» -In savings and loan associations 

G :Ktr LVin• 

5 ?B 4 G.r£:s;.i;:s“’ “ ■”■"■•• ■'• |‘»■".l•^ ™ss;.“"" 

With respect to ”the back end of the deal” T rh<r>v 

ordl.r;gard?ng'“lL°‘'?r^g“J^^Sdi!:ie^“='ThP^”!“dLlPS|{?=r£^^ 


t 
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f 


Government Securities 

«l®pUdged'I;?rt"P bank for'^h^f"’ "*’" Involved 

Institution, instead of pled|L wlPh“p b?Ler‘fo^"?K 

generally. registration of brokerage account agreements 


to oo« do^^‘«i eJj^Jes^^Sur^Ie™"'’ ^raf^o^the “ “PP^-^^nity 

rt4tnirro^Zrl^Ztril tl “it'Slu?! Se"%o“‘’JS^S2ns‘S:^ 

jroLctioJ Ir^ll^rtX'^o ?he«s?Sn°1^^P^rf^rne 


GTCrBKM 

Enel. 

• 

cc: Bertram Singer 

Stanley Sporkin, Esq. 
E*ra Weiss, Esq. 
Mertin Robbins 
David Heyman 










BIT 

. COURT 
K. Y4 
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CONBOy.UEWIII.O BttlEN & BOiLsDIXAM 


^^^£1 Vj'^’ L 

, WEMt^YOHK, w. Y. lOOOS 

«0V1 ,95, 




TKLCPNOnC: OIOSt 4 « 3 i 4 t 


CaSLC A 00 «C«S' 
OlALSOARO, N. V. 


October 31, 1967 


SeonW?? Corporation Finance 

too Exchange Commission 

jOO North Capitol Street N w 
Washington, D. C. 20549 * 


^Pital Counsellnrg 


Dear Mr. Michaely: 


RECD*”S« £*• C • 

NOV 1 'K67 


h yistt^a 


« 

Friday at s^*leSg?h“b^t with Wlast 

It was particularly helpful to Capital Counsellors 

tration requirement appuJaMe ?o tha°r" 

Program of Capital Counsellot on Ihl Securities 

20 and September 29 meetings and September 

September 25 and October sf ^ letters to you dated 

KOdlfy the*lrJg?S;^fo"« M "« «« prepared to 

end its two affiliates are merelv'^onat mC apital Counsellors 
scope of broker and investment awithin the normal 
part stated that if te ^ activities. You on yo ir 

the Division of Corporltinn^?? modified as I suggested 

recommend that the^egist?ation incliLd to* 

Act of 1933 be imposed ” requirements of the Securities 

CounsellorIl‘®thrpa?tneraMf®® follows: Capital 

Its former functions. Canitil'^rl!^*^ no longer perform any of 
broker-dealer, would‘borrow from co™ai°f®i registered 

loan basis, up to $100,000,000 in Sl^OOO^onn^?''^^’ ^ straight 

two-year periods (renewable for a increments for 

ranging from 6 1/4% to 6 1/97 a a year) at interest rates 

short-term U.l. Gove^nmLy?Llwrr^\^ i^ediately purchase 
them with the bank as sec^ritJ pledge 

normally does. The loan a<»y- ^ loan, as any broker 

Exhibit A en?ios™? ‘he font of 

.Uotnent, Capital CounseuLf;oJlS‘’au'Scafe\^iSoSi°'’° t 

axxocace It among customers 
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the customers $10^000 Lr^each°iSc^e'”?®'’'^ receiving from 
as before, would have thi oblleaM^r."'' ®®<=h customer. 

on that portion taken by him onlv and°wS“L^!j® 
discretion (subject to tho ? ? would have the sole 

collateral) \o Buy and sell right to call for more 

portion taken by him.^ The^c^stompr^'f^*^^®® pledged on that 
form of Exhibit B encloLd. agreement would take the 

for its customers,^puttiig°do\^^$5'000^^f ^gant 

for each $100,000 as the ^ $10,000 received 

the balance to pay 1% to21/27 ^n^ Payment and holding 

A - 5% on the short-te™ secur^Mpr^*^ difference between the 
bank loan interest rat?^ 4 purchased and the 6 - 6 1/2% 

service. Capital Counsel i Period. For this 

^hum on the amount of the bank^rno^^J? 2^ 

or cne bank s commitment to each cust3ier. 

advisor, woufd^agree^at°the same*r?^® regisfered investment 
with th4 necessa?rinJLtoInradv?irJ?>,P^°'^^^® customer 

Government Securities. ^55 respect to U.S. 

the Investor to the favorable condi”??* Advisors would alert 
depressed long-term ii c condition for purchases in a 

chat favorable condition comeftT^.^ Securities market when 
aervlces. AdvLo?s woJlS ?°clLe“l/2®^f'f?"‘=?-r>,^°’^ . 

aggregate investment, payable at tile end^o-flbe^’lwS-y^rp^^lod. 

lending under the^GOTernment*leo5r<r? hanks who are presently 
pie American National Bank of St P^^f® = 

Savings Bank and Trust PorLo ; The Lake View 

NatlSSal BaSkrchlSIo ‘he Securiir 

Baltimore, Md. ® * *’ ®"'* ^^^st National Bank of 

ture to remove°all^pfssibl4 referenc°^^5^^A*i sales litera- 
make clear that the^Governmpnr Atlantic Fund and to 

Involve the management of th#» r> fres Program does not 

sales memorandum In the forJi of Ex^Mt'c^frenclMid/ 

Advisors, sftting®fSrth®th^ amendment to Form ADV for 
Amendment to Item 10(a) an 

Advisors appears to be in order. * glstration of 

this thlng^out* I'would^llka^ro'*.’^®®'^ of pressure to straighten 
in our reaised-pLni-^iL"^ 
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that on Monday, November 6 we may proceed under it if we have 
not heard from you to the contrary. 

Again, thank you for your assistance. 

Your^ ^incerjfeli 

Geo^frejy T^yChalmers 

GTC:BKM 
End. 


ConPAwr 

Lima raoM 

counsellors 

. 4 - 

OATES 

— XO-JX-4)_ 

Lima 

tuajiCT 

(Oaoffray I. Chalmers) , 

•11-1-67 

IlC’O IT S.E.C. 

11-1-67 

*• Propomd oluugos, 

AaaiiNlo ro Stctioa 

Hic'o av stcTioo 

res •laMATuat 

, _W. Mlohssly 

0, Ny, lOOiiagLy 


—- 

lie rom m 

anskeiTma I led"' 


» 
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Luc L. ic. 




Oiicago, 


. 19 _ 


Two (2) Years- 


Amount . 410,000.C(ffl6 3/8% 

Date 


received the undersigned promises to pay to the order of 

LAKE VIEW TRUST AMD SAVINGS BANK, at its office, 

CHICAGO, ILLINOIS 

One Million Four Hundred Ten Thousand ondOO/lOO- 

"wiTlrtnremr@h6V8%~ 


cr«it at Seven per cent per annum after maturity until paid. 


lifter date 



i 

lUlsAce 




Ualaacc 





-Oollara 



I -l^5MM_LI^5.._Tcaasury_Bill5 due^ 12-21-62L 



*'*!'’*."** “.'*** m 01 nolle*. UeinonU, pi«rnimciii, proicM mid nouco of di.lioTior'*,* l'i«ci,t 

; colirctiun of sohI Mtufiiy, •rijitioiii llurtio ..iid tulifiiiulet iliorcfor* 
t or tiiy of lb* urn*. Saul Uank or the IcriI Imklcr litttof it licrcb/ 
•ante l»e dtic or iio(. of (he wnderkifiicfi, lo luie Uank* 


&.nw1 UuttM or ibe kgil ho«dcr liercof, may at its* hia or their diKrciion enforce die 
ir criltcrKitc, *nil n.ay lurrcniUr, coniiiroiiiitc, relcai*. renew, exieiul or e.\cli»iir* ill 
' 1,^ klTi'?**V'“ *r '* f?*’'..'.® ''■* ** ‘"r liobilily or lialiililict. 


wlatlirr llie 



ioy inlemta* im 
by virtM b«rco/. 


xiditreef* Room 630. New York, NJ ^w York 


Addrw* 


Capital Counsellors. Inc, 

J. Irving WeisS 
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»S§sisiPiP §5 

•eeuriUe* for tJ.e wid loan may ^ exch^n^H «; ! , . hereby conient that thr 

««««t of any of (lie securities f f ‘“"‘'"‘Icrcd from time to time, or the pay 

•igned. and the undersiz ed hcreby^wa ve a^v^and a'll'n *“ 

protest ' * *"y *" detiund, notice, protest, and notice oi 

•ny Sr^o^KCOTda?^^Ibbt!V^!l^^” orsnfi nm^eT‘ "51!,*!’*" "“■* 

■itQ paid without aficctinc the liabiliiv nf fi ^ ^ he extended from time to tiirw 

out noUce to dte undS„ed or ^?f theSl *»'«'. ih^eon, and with 

«Hl ?ch‘^;hemVe?ebTaL,hLi«1 ~abt%n'’v’.“tto “"dersigned. 

for the undersigned or any one or more of thi^ in ***?'^'’*^ of any court of record to appear 
this instrument becomes die and confess iud-’men, Vi','! ‘ *Hei 

of this note for such amoim as m5y „ Jar “uni^ d »’°M« 

attorneys’ fees, and to waive and rercas^fln er5!rlVh' i together with costs and reasooabh 
a^ to consent to immediate exJitioi uL 5! . H’*/ !"*;'*"* P^o^^Hins- 

all that the said attorney may do by virtue hereof. ^ hereby ratifying and conArming 
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CAPllAL COUNbLLLGKb. jj 

50 PHOAD STREET 
NEW YORR 4. N. Y. 

’VHmHAit. 4-MM 


JE>CHIBjII B 


1967 


Dear 


Hill furnish on your execution of ^ which you 

will be furnished by o^rassl^nmL? r« ^ of which 

of this agreeiuent, of ? * of our oxecution 

obligation under a loan agreement dated , 19 ***{!ith^* 

A copy of the loan agreemenfls encloSd"erJwUh.^“* 

The securities in question are on deposit in our name with 
assigned to you. and are subi«r>t m ^hw amount of the loan 

of the loan on the^tems and security in satisfaction 

to all Of s.ich you%Tfe“tS be^^SiSirL-th^^^^Sn^onoS^tr^^ient. ' 

0. S. GoveJllmJ![rLSrttlerori!i:,.5®r4/°i: Purchase and sale of 

collection of sums due you and for 

on your portion of the loan ohliaat-fn^ ^terest and principal 

you will deposit °wi?h®ui“n aSdi??5JaS! T"" thereto, 

of this agreement to fulfil your ebllaattnn. v execution 

•E«nt, you agree to pay us J annual fee of ” 

your Investment hereunder, per annuL ^ ^ amount of 

lnve8tment^d*lTOry°scrvicea^in^p'^^°°^?/ “A****® to render you 

«. f.. Of ig Of 1, Of tj, Sv'isss 5;"“"“" 

account without your prior fSrUat5!on! »ecurltles in your 

and return^th^enclLed copy^of'*thL°irtter'’'te*"vv;"®’ ^ign 

for 4 this letter, together with your check 


AOHLED UiD ACCEPTLD: 


Very truly yours, 

capital COUNSELLOHS, INC. 

By__ 

“Priiloeiit 
OAPITAL ADVISORS, INC. 

By 








Exhibit 0 
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XEEP THIS i.I£U0IlAN!)UU ... 

r 

. It could enslly ‘become 
yoUr inouronce policy... 
to preserve your wealth... 
end add te it. 


MEMORANDUM 

« OH - .* ■ • 

• • • • 

TOUTED STATES GOVERNMENT SECURITIES 


- By - 

' . • y*. Irving Weiss 


This Msmorondum Tells You: 

1. Bow You Can Protect The Value Of 

f 

'.(a) Your Business 
Ibj Your Earnings 
(ej Your Investments 

t. Bow To Ualce Your Capital Grow. 


About Canitsl Counsellors Tnc . ■ 

y. Irving Weiss, president, with his 
brother, Abraham B-. Weiss, nas written eever.'i boolcs 
on the changing structures and function of money 
from a practical and fresh point of, view. After 
dOTOtlng many years in the study of money, he and 
bie brother have become convinced that most busi- 
Bossmen, Investors and even bankers ha^e b/ten 
token up with daily business routine and have 
failed to take note of brand new conditions. They 
contend that to come out ahead In the immediate 
future, and for years-to come, YOU MUST TARE HEED 
of these hew circumstances now surrounding your 
Bioney — else you may well'find yourself "missing 
the boat”. i 


’ They believe they cfn offer you greet help. 
They mrnege end edit the widely reed Money end 
Credit Reports issued twice n month. They heve 
.••taUlished a United States Govermaont Se¬ 
curities Division of Cnpltal Counsellors, Inc., 

* **B^»teved broker-dealer controlled by them. 

Md have a controlllnc Interest In Crplte.l 

^nc., s registered investment r.dvlsor 
which publishes Money and Credit-Reports. 


7 
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.. *^KING flONKY WITH 
UNllED STATES COVLIUHCifT SECURITIES 

r , 

It poMible ree®e„e to 

tlon., CovorIIiiieiK'Ben51’’hl:S.‘ii,'*" ‘"tcrmeillece tluetue- 

The Number One Pitfall 

eminent BonSs has been market in Gov- 

be the number one pltflll f^r many InvesJors!^^^ 

now fightin?“L^nst ® Wa.«ihlngton we believe, arc 

that .t%ef t^eir^fg.^^rin"12r??L^ 

for «aey mo^’'Jur‘'itra?eEy iJ^to*ACT°&*^^?^? 
nailing down fiinds at reason«M *pr 

converted into caDlffl o u interest to be 

much higher, bond* iJlcef on 

extremefy difficult to Ltrow^ bargain counter and money 

of the declSe'iris^Lf? In this Isst phase ’ 

of rushing in prematurely and°’^instaAd temptation 

necessary stratejtv for surrecif i 5° prepare the 

time. ^ successful capital gains at the right 

This report briefly spells out: 

. . provide the advice to help you 

and minimize ?osscs';”^‘^^“^*“‘‘ ®° ** profits 

• * * * - • # • 
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- _ . 

^ tho atVoncth'a nnd the wealc- 

combine-of povernment ond baiiklnc 
that la now attempting to create a boom In tho bond raarkot. 

The Uojor Obstacle To Eaay Money 

» In thla attempt the Johnson Admlnlatratlon haa won 
the cooperation of the Federal Rcaorvo System and o?hc? 

easier® ®^nrlmarin" t drive to make money more available and 
bSlSLr counter the threat of a recession In 

—^ • * 

hitch 1. tSt’cSJ j;?[;;ci; Jut'S?.”"*' 

cndlt •"'* 

Bvatam functions of the Federal Reserve 

wlpt th’fSiUc "“'.’’u'''*'*''™ *'““*/* IfinilOH'io'tABS 

Jlatory. '■ * ^^B^re unmatched In the annals of our 

Inflation J;”rrr 5 :**“ -peclflo areas in which thla credit 


Commercial Bank Loans | 94 Billion 

Mortgages of All Kinds 194 ■ 

Corporate Debt log « 

Trade Credit • io9 ■ 

Brand Total • 

enna tM. v*** Imagination to realise that -- 

once this huge amount of money and credit was laauoi +1. 

•ere ccnducUd'iJt^Lor,^!;''^ the bulk of these transactions 

to call try:Jr"iueS??on^?sf®"’®"' "* 

■hlle^our*!)^^„?°*^ transactions took place 

Iroith? travelling at Its fastest rate of 

hecaufe”thls\i-?r''*r^ Judgements were Inevitably made 
Because this speed of growth was not sustainable. 

P*‘ocess the Federal Reserve other 

ouf'*lawmakcrs*a«^r’ll*' and tho States’-- and 

credit to ths iy, control over money and 

Jniloni of con..?«“^"V of bankers, businessmen Md the 
low rS; tSf a?^^l *“••• transactfons who 

really eQ»n«^s *^ ‘ tgUofl gr inngttpn It phflt 

t 

To be more specific, millions of consumers are just 
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y • • 

time, has been undercut and weakened anw j. . . 

the last phase of the declihe ih'bohds 

hudui. Bon,, 1, 1,„ bJJuJii*'*** *«'*“• 

not tdka iSo c"n'ld«?ltlIn*thi''J?tf*'f°"*"® ** *''•* ** *»'• 
olroumstances which can easl^^v eb^n different 

overall truism. ^*‘® WUcatlon of this 

-ilch can h?*rSnS®J ij^ls mrows^®* combination of forces , 

. In' tho*natlon*bl!au 8 S^ 5 e^have°Lfa"th"* 

• the .break-neck like speed of pushing ^oiJJhf ” 

in th?; cJSnSj’'*’ir}:;3%'’;ni‘’or «xpL<.slon 

r«salned In g«d JhanJ— such «. '^S^^^ts 

«gr.4., .hn. .nVV» 

poetwir atretched out phase of the 

«.hu; .“iJbioT* ‘“pp"--* f ' 

^8*^ Phase Of The Bear Market 
In Government Bonds Can Be Deep And Quick 

ooa 5 )llca’te*thrpMltIon'^ 5 “fv®^v^* 5 ^°''® ‘‘"ny 

.W «d r2fd'’;e”c'n'« ®“ ® 

Tenues are^;?fml?;irtlMT'*^f?^ v^" ^‘‘“ 1 ® Sco'« re¬ 

fits as a virtual nartnnr^i^" business volume and pro- 

Partner to the income and pro?I?r'^of“l“i;!;;d;:i:!'' “ ‘ 

■wet Dncle*sJm®borJjw ^slncf^he^r??? business, the more 
.his share of tax to collect 

has left Itself with nj ^MeJJai I'! ^-®^ J^ashln^ton 

to the very extreme? TheH Vr!!,: ?"®^®^ ““ tudgets 

tho money markets, as well as In tbe*^fn”^"P 
markets. They Inevltahiv 1 ” the long term capital bond 

Interest rates. • furthe? rise In 

* 

- Kay wo remind you again that business Is sadl'J^ 
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pSilililiSait: 

INSURING YOUR W2ALTH AGAINST POSSIBLE LOSSES 

•ventuallv surrros M«n - ctiis time, we believe that 

' th.t ve bciiLJ'oi^t'SLid'j^k' 

against the possible serious ^ insurance 

' n2hlJ-°holii^[gs! y°»‘ income,“our^^l*'Ltftc 

«»,.« onlyVKu^d^cIfe' 

2 - To allow you to make a play for capital gains, 


U. S. GoveSmSS^^curS^f! holdings of ^ 

detail! Pl«n8 in 

PLAN ^1 

or 

d{f55n^"°,^’cfrhSp''?oSlrfol?own”^ bufiJcsriL- 

WilnL 


.I 
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flsn_£l_(CDnt.) 
capital, gonius Lvcstm'it in 

Bonds, ^ in long term Covernir. nt 

inetitiuionJ^tS^^krtha^f*"®"*^® financial 

•t reasonable fi^d riJL of®?«..!“"'*/y^l*‘’l« 

next two years. ^riSa th-^ f"*"*"**: ^or the 
fuerantee^them a fix^®T-ar^*^ 
la higher K ?hf cu^ren^ ®5 interest tloat 
can invest with safety. 'fhich they 

rates, % ^ill^^ntef®? iii. interest 

TreasiirJ Bills °"^y S. ■ 

long term Gove^ent^lndr^^lff^w® 

In price, it is ouv bpHnf ►w ..®®^®“® ‘^•rressod 
will sell well below’ intrln^'!?**^ these bonds 
•». opportunity to Purch.si”t“h«'';5“iVjrlSf.r“ 

JSital it‘iii;»°prtji,“™''o™tJsiirBoJd.^* 


JToAN »2 

your xequirei^^^o?^u‘^*^s**r®“‘^'^®^^ through us, 
they long term or short Securities, be 

to purchases and aalw for^’«?"'^/''u advise you 
1/4 of IX, payable amtuallv u»®k®w^ ^■°^' ®°®‘= ie* cl 
•am this fee several t?m»e’ru ^ believe that we can 

by helping you achieve°a*ert5K?” bhe 

principal, higher 5 c^blnatlon of aafetv 

applies to separate U S Gove^^*^®^ gains. This pL 
you may ovm. * Covemraent Security holding 






96a 


PLAINTIFF'S EXHIBIT 40 


rTT 


October, 1967 


- 7 - 


GRAPHIC PICTUliC OF STRATEGY TO CONVliRT 
TAXABLE INCOME INTO CAPITAL GAINS 
VIA U. S. GOVElti'IMENT SECURIlll^S 


The First Phase: 


Buying U. S. Treasury Dills 


buying only Treasury Bills to 
^old lisk, we are paying a premium in interest rates be- 

Treasury Bills and what is guaranteed 
to the tinane. institution. But as interest rates rice 
for Treasury Bills we expect the carrying charge to narrow 
and even go over our interest cost. - 


Tho Povfcrful Bull iiarket In 
g. S. Treasury Dill R^tos 


■ ;:vi±t:jiipirSPIR3 

ilii ratoB. Wh ' 

“i -I - 


-I.n I -I-'-’..; --' ' 

TlV-l.i.!.: !.;jA- 









r.::I 


Hi? 




i-l-W 


CTn-rtSl: 







The Second Phase; Buying 

Government Bonds .'• 

In this second stage v;e 
expect that Interest rates v/ill 
reach their peak under very trying 
financial circumstances, permitting 
you to purchase long term Govem- 
nent Bonds at very low price levels 

At the right you sec one 
axatnplc of v/hat has Seen happenins 
to the 3 1/2% bonds of Feb, 1990, 

broken line is cur estimauu of . r :m 
the dircctaon in which it is moving 1*^:1 1 ] 
In terms of price, ** ;^F-' 


10 year price sFJir 
sinc'i 1958 In 

[3 1/25? Bonds o'* 
February 1990 



- r|:- 

SillairliDlfe;.. 


CKrrvitea ot three (3j copies ot 
the witliin 

hereby admitted t’nis day, 

of 

_ c L ^ 

At. »rncv for // , ' 


services 


ot three (3) copi« 


the within 

hereby admitted ibis 


. 197 


A T to-Tie V for 


1^' 
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